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STATE OF ILLINO S )
) SS:
COUNTY OF COOK )
IN THE Cl RCU T COURT OF COOK COUNTY, |LLINO S
COUNTY DEPARTMENT - CHANCERY DI VI SI ON
M CHAEL S. CLARK, et al.,
Plaintiffs,
VS. No. 2018 CH 15777
STEPHEN ALPERT, et al.,
Def endant s,

and

THE AMERI CAN ACADEMWY OF
ACTUARI ES,

N N N N N N N N N N N N N N N N

Nom nal Def endant.

REPORT OF PROCEEDI NGS had at the hearing of the
above-entitled cause, before the Honorable M CHAEL T.
MULLEN, Judge of said court, via Zoom on Thursday, the 4th
day of March, 2021, at the hour of approximtely
2:00 o' clock p. m

PRESENT VI A ZOOM

DI NSMORE & SHOHL, LLP.,
BY: MR ALEXANDER WV\RI GHT,

On behalf of the Plaintiffs;

NOVACK & MACEY, LLP.,
BY: MR STEPHEN J. SIEGEL,

On behal f of the Defendants,
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PRESENT VIA ZOOM  (Cont' d)

HOGAN LOVELS, US, LLP.,
BY: MR WLLI AM MONTS,

On behal f of the nom nal Def endant.
ALSO PRESENT VI A ZOOM

Mary Downs, Executive Director of the
Anmeri can Acadeny of Actuari es.

Laurel E. Laudien, RVR RPR, CSR #084-001871
Certified Shorthand Reporter

W)
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THE COURT: It appears that everybody is here.
And do we have a Court Reporter this afternoon?
If the Reporter would identify herself.

THE REPORTER:. My nane is Laurel Laudien.

| ama Court Reporter with Wrldw de Litigation
Servi ces.

THE COURT: Good afternoon, M ss Laudien.

So this matter clearly is proceeding via Zoom
and sonetinmes there are |logistical challenges |ike every
single day. So if you do not hear what | say, if you do
not hear what Counsel says, ask nme, ask Counsel to repeat
t henselves, and | will do that. | wll make sure Counsel
does that.

It is our goal to have an accurate
transcription of our proceedings.

And you understand that, correct, Mss Laudi en?

THE REPORTER:  Yes.
THE COURT: All right. Thank you

And I will not consider you rude for doing what
I"'mtelling you to do.

So this is Cark v. Albert. If everyone would
identify thenselves as well as who they represent
starting wwth Plaintiffs' Counsel.

MR. WRI GHT: CGood afternoon, your Honor.
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Al exander Wight on behalf of the Plaintiffs.
THE COURT: M. Wight, good afternoon.
MR. SIEGEL: Well, hearing no other Counsel for the
Plaintiffs, I'll introduce nyself.

' m St ephen Si egel of Novack and Macey, one of
t he Counsel for the Defendants.

THE COURT: Good afternoon, M. Siegel.

MR, SIEGEL: Good afternoon, your Honor.

THE COURT: So the matter is before nme on
cross-notions for sunmary judgnent.

Before we get to any argunent on the notions, |
do have sone housekeeping matters to attend to.

One of the Plaintiffs is Lawence MCarthy, and
| believe based upon ny reading, M. Wight, you are
seeking to dismss himas one of your clients, is that
correct?

MR, WRI GHT: That is correct, your Honor.

THE COURT: Al right. And, M. Siegel, you have no
objection to that?

MR SIEGEL: W have no objection.

THE COURT: Al right. M. MCarthy is no |onger
part of the Plaintiffs' case.

At ny request, | had been provided with a copy

of the bylaws of the Anerican Acadeny of Actuaries wth
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t he byl aws as they appeared prior to Septenber 4th, 2018.
| have that, | requested that, and it's been provided to

me, as well as a redline version if you will --

THE REPORTER: |'msorry, Judge. You're cutting in
and out.
THE COURT: Ckay. Well, I'msorry about that.

You' re doing exactly what | told you to do, so
t hank you for that.

The attorneys had provided ne with a copy, a
redl i ne copy of the bylaws as they are presently and as
t hey have been altered by the anmendnent which brings us
t oget her on Septenber 4th, 2018.

So, M. Wight, is there any objection to
havi ng either the precursor of Septenber 4th, 2018 of
record or the redline version of record?

MR, WRI GHT: No, Judge.

THE COURT: Ckay. So there's no issue as to
authenticity. | just want to nake that clear because |
have reviewed these things. | think they are inportant
to have a conplete record, so they will be filed.

And, M. Siegel, if you could take care of that
as you provided themto nme, and specifically, these were
Exhibits A and C. B was the current, which is already of

record. That was attached to one of the subm ssions, |
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believe of the Plaintiff.

So | have reviewed the contents of the
Conpl aint, | have reviewed all of the subm ssions that
have been provided by the parties including the byl aws,
as well as all attachnments, and | have reviewed all of
the cases that have been cited by the parties as well as
some cases that | will talk about during my ruling this
aft er noon.

So, M. Wight, as Plaintiff, you nay argue.

MR, WRI GHT: Thank you, Judge, and thank you for
taking the tinme to review the briefs and for allow ng us
to present our positions today.

Al t hough the record before you i s sonewhat
vol um nous, | think the issues are reasonably straight
forward and I think both sides have done a good job at
putting the issues before the Court.

| shall try to be brief today.

THE COURT: W're not in a hurry. | recognize it's
a significant case for all parties involved, so you take
your time, highlight any argunents.

As | said, we have other places to be at the
end of the day.

MR, WRI GHT: Understood. | appreciate that, your

Honor .
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The core of this case is the issue of whether
the Board of the Acadeny violated its byl aws that
controll ed the conduct of the Board by unilaterally
anendi ng the bylaws w thout a nenber vote to renove
nmenbers fromthe selection conmttee. The express
| anguage of the bylaws permt the Board to nake
adm nistrative, editorial, and technical amendnents to
the bylaws, but only if those anmendnents do not i nclude
questions of policy or affect the substantive rights of
menbers.

In this case, by renoving two fifths of the
sel ection conmttee based on concerns of conpeting
interests, the Board's actions were not nerely
adm nistrative, editorial, or technical, undoubtedly
concerned questions of policy; therefore, in accordance
wi th the duly-enacted bylaws, the Board was required to
submt the chall enged anendnent to a nenber vote. There
is no dispute that that did not happen.

Accordingly, the Plaintiffs seek a declaration
fromthis Court that in accordance with the dul y-enacted
byl aws, changes to the selection commttee conposition
must be submitted to the nenbers and that the chall enged
anmendnent is void.

And just for the Court's clarification, | think
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it's clear that when | say the chall enged anendnent, |'m
referring to the anendnent as defined as the chall enged
amendnment in the briefing.

Substantively, there is little question that
t he chal | enged anendnent is outside of the Board's
authority to nmake unilateral anendnents. The record
denonstrates the notion behind the chall enged anendnent
concerns, anong other things, differing political and
policy goals between the CCA and the AAA and the COPA.
In fact, the Defendants adm<t the driver behind the
change was a concern about the independence and the
objectivity of the ASB and t he ABCD.

Simlarly, given its common understanding, the
anendnment cannot be viewed as nerely adm nistrative. In
fact, in their Answer, the Defendants admt that the
change was necessary and/or essential to the functioning
of the selection commttee, thus, indicating that the
anendnent either did or was intended to change the very
function of the commttee. That is not what an
adm ni strative change woul d be.

In this case, rather than focusing on the
process, the Defendants have dedicated a majority of
their resources to attacking the Plaintiffs, the

Plaintiffs' notives, and the outcone of the chall enged

(312) 528-9111 | info@wor [dwidelit.com
Worldwide Litigation Services

Page 8



Hearing - 3/4/2021
Michae S. Clark, et al. vs. Stephen Alpert, et al.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

anendnment, essentially arguing that there has been no
harm no foul. It's our position that those positions
fail.

First, there is no evidence we believe in the
record that woul d support a holding that the Plaintiffs
bringing this action, the notivations run contrary to the
interest of the Association. At best, the Defendants
argue that the litigation was funded by the CCA and the
Plaintiffs were upset about the course of action taken by
t he Boar d.

O course, this is the natural consequence of
t he Board taking action outside of its own authority and
| argue woul d be consistent wth an aggrieved party
concerned enough about an action to pursue a derivative
lawsuit in the first place.

As to the CCA funding, the issue is immteri al
to the resolution of this case in our opinion, in
contrast to the authority, specifically the Caufield case
provi ded by the Defendants. Even if we were to assune
the CCA were to derive a benefit fromthe requested
relief sought herein, if the Court were to grant that,
there is no indication that that would be a detrinent of
t he AAA

| know the Court is concerned or has an
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interest in hearing argunent on the danmages issue here,
and again, as we have reiterated, and iterated in our
prior argunents, it is Plaintiffs' position that there is
no burden to prove an injury in this action seeing as we
are seeking declaratory relief.

Thus far, there's been no cases provided that
by virtue of this action being a derivative action, the
decl aratory, the | aw concerning declaratory relief would
be changed, but even if this Court were to find that
damages were required, the AAA was damaged by the Board's
failure to followits own byl aws.

The byl aws -- excuse ne, your Honor. |
apol ogi ze.

The byl aws of an association are the contract
t hat governs how t he association works, and in this case
the actually enacted byl aws provided for a specific
conposition of the selection commttee, and by the action
taken by the Board wi thout nenber approval, the selection
commttee no |l onger functions as the representative body
that it was intended to function as.

W believe that the undi sputed evidence shows
that the Board failed to followits own bylaws in
enacting the chall enged anendnent w t hout nenber approval

and the Defendants' attenpt to attack the Plaintiffs and
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their notivations sinply don't overcone that.

So we request that the Court grant our relief
as requested in the Conplaint and as requested in our
nmotion for summary judgnent.

THE COURT: Thank you, M. Wi ght.

M. Siegel.

MR. SIEGEL: Thank you, your Honor.

And I want to, first of all, thank you for
hearing us today and for your attention to the papers.

I want to nention that 1'Il be arguing a couple
of the grounds today, and with ne, joined with ne wll be
M. Tripp Monts, Lead Counsel wi th Hogan Lovells. He'l
be arguing the nerits argunent, and | al so want to point
out that the Executive Director, Mary Downs, is with us
again for this hearing. She's the Executive Director of
t he American Acadeny of Actuari es.

Qobvi ously we represent the Defendants, and that
enconpasses both the nom nal Defendant, the Acadeny,
which is an Illinois not-for-profit corporation. It's a
menber shi p organi zati on that speaks for Anerican
actuaries on professionalismissues, public policy
issues, and it sets standards for the profession.

In addition, of course, we represent 24

i ndi viduals who are current or forner nmenbers of the
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Acadeny Board.

Now prior to summary judgnent, as you know and
can see fromthe extensive records, the parties took
extensive witten discovery. They exchanged docunent
requests, produced docunents, exchanged interrogatories,
answer ed those, exchanged requests to admt, answered
those; and at the Court's suggestion on the hearing on
t he second notion to dismss, the Mbtion to Dism ss the
Amended Derivative Conplaint, the parties after that
agreed to proceed to summary judgnment w t hout
depositions, and they did so because the material facts
sinply are not in dispute.

And I"mgoing to nention fromthe Travel ers
Property Casualty Case that we cited to, it's Travelers
Properties Casualty Conpany versus ArcelorMttal, USA
It's 2019 Illinois. App. First District case 180129, and
t hat case observed that, "When the parties file
cross-notions for sunmary judgnment on the sane issue,
they typically agree that only a question of lawis
invol ved and invite the Court to decide the case based on

the record before it,” and | think that's the case here.
Here we woul d say there are undi sputed facts
t hat support three independent grounds for entering

summary judgnent as a matter of |aw for the Defendants.
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First, that the named Plaintiffs, because of
clear conflicts of interest, are not adequate derivative
representatives of the Acadeny and the Acadeny nenbers
general ly.

And second, there is no derivative cause of
action here. W're alnost two and a half years after the
Board passed the chal |l enged anendnent. In fact, |
bel i eve today would be two and a half years exactly from
the date of the challenged anendnent; and there's no
evidence in the record of an actual injury to the Acadeny
fromthe manner of adopting the anmendnent by a Board vote
wi t hout a nmenber vote, or even fromthe substance of the
anendnent, and there's no evidence of threatened injury
ei t her.

And then third, the third independent ground is
that on the nerits, the chall enged amendnent is exactly
the kind of amendnent that the Article 15 of the byl aws
whi ch governs anmendnents expressly permits the Board to
make w t hout a menber vote. It's admnistrative, it does
not involve a question of policy, and it does not affect
substantive rights of nenbers.

Now | ' m going to be arguing that and expl ai ni ng
briefly the | egal standard that applies. | know your

Honor is famliar with it, but | did want to point out a
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coupl e things about it, and then I will be discussing the
i nadequat e representative ground, and the no injury, no
derivative cause of action ground, and then |eaving

M. Mnts to discuss the nerits, and, of course, taking
guestions at any tinme that it's hel pful.

Basically we have a | egal dispute here. You
know, the disputed facts are not there. There's
certainly nothing that creates a genui ne issue of
material fact. That's, you know, that's fairly clear.

The standard that applies in this circunstance
differs on the Plaintiffs' notion and on the Defendants'
nmotion. On the Plaintiffs' notion they have to prove up
their case and establish all the elenents of their cause
of action.

On the Defendants' notion, we're entitled to
sumary judgnent if we show that any one el enent of the
Plaintiffs' claimeither nust be resolved in the
Def endant's favor or there's an absence of evidence to
support the Plaintiffs' claimon that essential elenent;
and here we woul d contend that on all three separate
grounds, all of them nust be resolved in the Defendants'
favor, and in addition, there's an absence of evidence to
support the Plaintiffs' claimon the essential elenent of

injury to the Acadeny that woul d be needed to support a
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derivative claim

Now i f we prevail wth you on any one of those
grounds, then summary judgnment needs to be entered for
the Defendant. On the other hand, the Plaintiffs have to
prevail on all three grounds in order to be entitled to
summary | udgnent.

On the first ground, you know, obviously we
have shown in the papers our position that the nanmed
Plaintiffs do not constitute adequate representatives of
t he Acadeny nenbers generally. The undi sputed evi dence
we believe shows that the main Plaintiffs cannot
represent the Acadeny and its nenbers because they are
suing as proxies for the Conference of Consulting
Actuaries, what's referred to as the CCA.

In fact, the named Plaintiffs' agreenent to
bring suit to advance the CCA's interests sinply runs
contrary to the fiduciary duty that they owe as
representative Plaintiffs to the Acadeny. Illinois |aw
says that named Plaintiffs nust be "qualified to serve in
a fiduciary capacity as a representative of the
derivative Plaintiff whose interest is dependent on the
representative's adequate and fair prosecution of the

action." That's from Caufield versus Packervi ew.

Caufield goes on to say that derivative
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plaintiffs cannot serve as corporate fiduciaries when,
"there is a conflict between their interests and the
interests of the parties they would represent.”

Caufield identifies eight factors to consider
in anal yzing whether there is a conflict and whether they
can be adequate representatives, and it says that a
conbi nati on can be a grounds to find inadequate
representation or a strong showi ng of even one is
sufficient if it shows a conflict of interest between the
nanmed Plaintiffs and the entity.

And here, the seven renmaining nanmed Plaintiffs
we would say fail at |least four factors of those eight
that are pertinent here and show that the conflict of
interest they have is fatal.

First, the factor, you know, the first factor
we woul d discuss is No. 3, and that is indications that
the naned Plaintiffs are not the driving force behind the
litigation, and frankly, there are many of these.

| think the indications are that the CCA and
the naned Plaintiffs' loyalty to the CCAis the driving
force behind the litigation, and I will just tick off
some of what the evidence shows.

First of all, all seven naned Plaintiffs that

remain are current or fornmer presidents of the CCA. They
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are the | eadership of the CCA, current and in the past.

At | east six of those naned Plaintiffs
contracted in witing with the CCA soon after the
chal | enged anendnment was passed in litigation funding
agreenents that are dated in October of 2018, one of them
| think in the beginning of Novenber of 2018, before suit
was even brought, to bring suit "in pursuit of injunctive
relief to restore the CCA' s position on the Acadeny's
sel ection commttee."

And t hose funding agreenents are in Defendants'
Exhibits 11A through F, and the quotes and the points |
have cited are from Paragraphs 1 and 2 of that.

This is not sinply a question of notive. It's
evi dence of actual contractual obligations. The CCA is,
in fact, paying the nanmed Plaintiffs' costs and
attorney's fees. The evidence of that is cited in
Def endants' Exhibit 2, Item No. 30, Response to Request
to Admt.

In addition, the current president of the CCA,
Plaintiff, Marla Sarli, has called this suit "CCA's
action to force the Acadeny to abide by its bylaws and
put throwing CCA off the ASB," neaning the Actuaria
St andards Board, "throwi ng CCA off the ASB sel ection

commttee to a nenber vote," and that's in Defendant's
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Exhibit 1, the Arended Derivative Conplaint, and it's in

their own Exhibit 6 thereto.

And then last of the itens that I'll nention is

that the CCA' s 990s which are, you know, filed with the
federal governnent under penalty of perjury, those 990s
for both the years 2018 and 2019 each say in Schedule O
that this lawsuit "was brought on behal f of the nenbers
of the CCA agai nst another professional association,
agai nst the Acadeny,"” and that's in Defendants' Exhibits
12 and 13, Schedule O which is the | ast page of each of
t hose exhibits, you will see that, the words com ng
straight fromthe CCA itself.

| think it's very clear that the CCAis the
driving force behind the case, and the contention that,
wel |, perhaps both the CCA and the Acadeny woul d benefit
solves this problem it does not.

First of all, it just confirns that there is a

conflict. At best, the named Plaintiffs are trying to be

dual agents here, and they can't be, particularly where
their agency for the CCA is undertaken through an
expressed contractual commtnment to achieve its goals

t hrough derivative litigation purportedly brought on
behal f of the Acadeny.

So, you know, the Court here depends on an
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adversarial system W depend on the parties to bring
before you the legal argunents, the factual record, the
positions, the reasoning, to help you decide. You

obvi ously, you're going to do your own research, it
sounds |i ke you have, but you depend on us to put the

i ssue before you factually and | egally.

And here, because of conflicts, and this is no
aspersi on on Counsel or anything, but because of
conflicts, the Court can't rely on reasoning Plaintiffs
to have devel oped positions that are for the best
interests of the acadeny because of their conflicts, and
their loyalties, and contractual obligations to CCA

So the Plaintiffs have direct conflict. W
think that's based in contract. It's insoluble. W
think it's dispositive.

["1l briefly address three other factors.
Factor three, relative magnitude of the Plaintiffs'
personal interests conpared to their interests in the
derivative litigation. Here, they have an express
contractual duty to the CCA based in contract, you know,
conpared to the fact that they have nenbership in the
Acadeny. It seens that their contractual obligations to
the CCA could very readily and woul d outwei gh sinply

bei ng menbers in the Acadeny.
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Next factor, No. 8, the degree of support that
the Plaintiffs received fromthe entity or persons they
purport to represent. The Acadeny is a nenbership
organi zation, as | nentioned. It has nearly 20,000
menbers. This is not a closely-held conpany.

The cases that they cite where it said that,
hey, you can even have one, you know, nminority
sharehol der be a derivative Plaintiff, and of course
that's true, but those are all closely-held conpany cases
where there were like five, you know, five sharehol ders,
and one of them you know, was opposing the others and
bringing a claimon behalf of the entity.

Here we have a nenbershi p organi zati on, and the
Court should consider that besides the seven naned
Plaintiffs, the record shows only seven other actuaries
who are nmenbers from al nost the 20,000 who di sapproved of
t he chal |l enged anendnent. We acknowl edged that, and it's
in our Defendants' Exhibit No. 16 at Page 2.

And then the last factor I will discuss is the
remedy sought in the derivative action, and this is a
significant one. The Plaintiffs contracted with the CCA
to seek a renedy for the CCA. | quoted that from
Def endants' Exhibit 11.

The Anended Conpl aint, and you can see in the
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redline, it seeks to restore the bylaws to where they
st ood on Septenber 3rd, 2018, the day before the
chal | enged anendnent, and under that reversal that they
seek, instead of listing the three organizations that
woul d have representation on the selection conmmttee by
nanme as you can see in the redline, Articles 10 and 11,
Section 2B of the bylaws woul d be reverted, restored to
sinply listing that the nmenbers who are on the selection
conmttee are the president and president elect of the
"participating organizations."

So the effect that they seek is to restore
byl aws that restore the CCA to having its president and
presi dent el ect back on the selection commttee, so the

relief they seek is really relief for the CCA on the

other hand, and really it's against the Acadeny. It's to

require the Acadeny to undo steps that it's taken. It

di m ni shes the Acadeny's goal on the selection commttee.

It would revert it down from having a one-third vote

essentially through its president, president elect on the

sel ection commttee back to a one-fifth vote, so it would

actually dimnish the Acadeny's role, and there's really
no clear benefit to the Acadeny if the naned Plaintiffs
prevail .

And certainly if your Honor were to enter
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1 judgnment for Plaintiff, for the named Plaintiffs, it

2 would be nmake it a lot harder to have the Board approve,
3 and pass, and adopt adm nistrative amendnents that it may
4 see and nmay view as necessary to the adm nistration of

5 the organi zation.

6 So in sumon this point, you know, we kind of

7 go back to Caufield which cited Enerald Partners.

8 Enerald Partners was the Del aware case that Caufield

9 | ooked to, and Enerald Partners explains that the

10 touchstone of all this inquiry is whether the Defendants
11 show that it's very likely the derivative action was not
12 bei ng mai ntai ned for the benefit of the sharehol ders, and
13 | think that's exactly the case here.

14 The Plaintiffs have at all tinmes agreed under
15 contracts with the CCA to serve the CCA "against the

16  Acadeny" as the CCA put in its 990s. The case is brought
17 primarily for the benefit not of the Acadeny, but of the
18 CCA, and therefore, the nanmed Plaintiffs can't be

19 fiduciaries of the Acadeny. They can't fairly and
20 adequately represent the Acadeny, and on this independent
21  ground, we say the summary judgnent should be entered for
22  the Defendants.
23 According to the second of the three grounds,
24 and | wll only discuss this briefly, Illinois |aw
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provi des that, you know, by filing a suit for declaratory
judgnment, |'mquoting here from McDonal d versus County
Board of Kendall County, a Second District case from
1986, 146 Illinois App. 3d, 1051, quoting from Page 1054,
it says, "By filing suit for a declaratory judgnent, one
does not obviate the need for setting forth sufficient
facts as will establish a cause of action.”

In the First District in Caufield, and also in
Davis v. Dyson, it further explained that a derivative
suit is "an action that a corporate sharehol der brings on
behal f of a corporation to seek relief for injuries done
to that corporation,” and this Court agreed with that on
the first notion to dismss, for exanple, it dism ssed
the conplaint for failure to allege injury.

Now we're two and a half years past the
chal | enged anmendnent as |'ve said. There is evidence in
the record as we discussed al ready that the chall enged
anmendnment benefits the Academy. It gives it a one-third
say on the selection comrittee, for exanple. That's a
concrete way in which it benefits the Acadeny.

There is no evidence in the record after al
the discovery that's been taken that the Acadeny is
harmed by the chal |l enged anendnent either by the manner

of passage, by the fact it was passed by the Board and
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not al so by the nmenbers, or by the substance of it, and
there's no evidence that there's even a threatened harm

So for those reasons, we would say there is an
essential el ement on which we nmust prevail and on which
t hey cannot prevail, and there is no evidence to support
themin prevailing, and for that second reason, we woul d
ask for summary judgnent to be entered.

At this point, I will turn it over to M. Mnts
who is going to address the third and final ground and
not |east the nerits.

THE COURT: Thank you, M. Siegel

Counsel, if you would identify yourself so we

have a clear record of your identity.
MR MONTS: Yes, your Honor.

I"'mWIIliamMnts. M. Siegel referred to ne
as Tripp which is a nicknane.

It's a pleasure to be before you today, your
Honor, and | am al so appearing on behal f of the
Def endants and t he Nom nal Defendant, the American
Acadeny of Actuaries, and may it please the Court.

I would like to turn to the nerits briefly, and
l'"d like to start with a principle we referred to in our
briefing as the difference principle; and with that, |

woul d note that Article 15 of the Acadeny's byl aws divide
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the types of anendnents that can be adopted into two
broad categories. Those in Bucket A are the ones that
t he Board may adopt w thout a nenber vote, and those in
Bucket B are those that require a nenber vote.

Now t he threshol d question we believe here,
your Honor, on this issue is who deci des whet her an
amendnent falls into Bucket A or Bucket B, and the answer
to that question under the bylaws is clearly the Board.
Any ot her question forces every anendnent to be submtted
to a nmenber vote or to be brought to this Court.

And if every anmendnent nust be submtted to a
nmenber vote, then effectively the Board' s power is bred
out of existence.

Now t he Wgod case, Wgod versus Chicago
Mercantil e Exchange hol ds that byl aws should be construed
just like other legal text in that no words shoul d be
rendered superfluous. So if the Board is to actually
have any authority to adopt anendnents, of course, it
must be the body and can be the only body that decides
whet her sonething falls at the threshold in the Bucket A
or Bucket B.

Once that is conceded, it is appropriate then
for Plaintiffs only to bring in a case in which the Finn

case, the Lee case that we have cited in our briefs, and
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the Vandaly case that we have cited in our briefs put
into one of seven exceptions. The claimnust involve
fraud, m stake, collusion, or arbitrariness.

The Plaintiffs have all eged none of those, and
with respect to arbitrariness which we can understand to
mean irrationality, the Plaintiffs' argunment on the
nerits is not that the Board was irrational, but that it
was all too rational and too deliberate.

The other three exceptions are that there's a
substantial contract property or econom c right
i nplicating due process, and the Plaintiffs have
identified again none of those. There's no Acadeny
contract with itself. There's no Acadeny property right
at stake. There's no Acadeny econom c right at stake.

That's the Plaintiffs are suing on behal f of

t he Acadeny, so they have to identify one of those. They

haven't identified any exception to the ordinary rule of
deference to which this case would fall.

And when we | ook at Article 15, we can
ascertain that it's the Board' s decision to decide to
separate the sheep fromthe goats. The Board did that

here, there's no dispute about that, and we believe the

case can end right there, your Honor. This is just not a

case that needs to go any further.
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But even if we went further, we think | ooking
at the very substance of the anmendnent, it fits easily
within the Board' s power, and |I'Il focus on all three
prongs, but 1'd like to take policy and adm ni strative
t oget her because the Plaintiffs' response on that | think
shows both the problens with their construction and why
we have a deference principle in the first place.

The Plaintiffs say there's a question of policy
here because there were policy reasons used to make the
j udgnment, but, of course, your Honor, every board has
reasons for making a decision and every decision could
probably go one way or the other. There has to be a
mechani smto nmake decisions, and if just because a
deci sion could go one way or another converted it into a
question of policy, well, there'd be no anendnent the
Board coul d adopt because every anendnment woul d involve a
guestion of policy.

Simlarly with respect to adm nistrative, the
Plaintiffs offer up a construction of m nor housekeepi ng
anmendnents. Now that's an indeterm nate standard, nuch
like the standard they offered for policy questions, and
it suffers fromtwo problens besides that. One is that
it is basically a second-guessing of a question commtted

to the Board; and secondly, it's indeterm nate and would
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| ead the Board asea. A m nor housekeeping anmendnent is
in the eye of the behol der.

The problem there's one other problemwth

this, and it's a technical-legal problem The Plaintiffs

concede that the | anguage of the bylaws is unanbi guous,
and we concur in that, your Honor, but the m nor
housekeepi ng argunent cones entirely fromextrinsic
evidence. It cones froman i ndex, not a set of m nutes,
but an index of Board mnutes that the Plaintiffs cited
in their case.

We offer a construction of both prongs that we
think is fairly clear and easy to apply and woul d make
sense going forward and has a limting principle. Wth
respect to questions of policy, if the amendnent affects
a policy reflected in the bylaws, then perhaps it is --
it would be off limts to the Board. The Board's
anendnent can't change a policy reflected in the byl aws.

Secondly, with respect to adm nistration,
that's a managenent function, your Honor, and these
cases, | nean, this action here has got to be the
prototypical adm nistrative function. [It's nothing nore
t han deciding who sits on an appointnents conmittee.
There's no change in standard as to the appointnent of

persons on the ASB or the ABCD. The rul es governing
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1 those remain the sanme. There's no change in the function
2 of the ASB or ABCD. Again, those remain entirely the

3 sane.

4 The only thing that's changed here is who sits
5 on a comrittee, and the appoi ntnment of persons to an

6 appointnents commttee has got to be the nost

7 paradigmatic exanple that one can conjure of managi ng the
8 function of an organization, and that's all the Board has
9 done.

10 The final question is one of the anmendnent is
11 permssible so long as it doesn't affect the substantive
12 nmenber rights of any of the Acadeny nenbers, and here the
13 Plaintiffs don't tell us what nenber right is affected

14 other than the right to vote on byl aws anmendnents, but

15 that argunent is circular, your Honor. No natter how one
16 reads it, the argunent is that nenbers have been

17 deprived -- nust vote on this anmendnent because they

18 otherw se woul d be deprived of their right to vote on

19 anmendnments. That can't be the standard, otherw se, again
20 the Board's authority to nake byl aws and anendnents woul d
21 be read out of the Article 15, and Wgod nmakes that an
22 i nper m ssi bl e construction.
23 There are plenty of rights that are reflected
24 in the anendnents -- excuse ne -- in the bylaws. There
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are the rights of nenbers to attend Acadeny neetings, to
use the designation MAAA as their nenbers. There are a
host of rights that are avail able to nenbers shoul d they
find thensel ves unfortunately within the disciplinary
process, including the right to appear, to nake witten
subm ssi ons, to have counsel present. So there are a
pl ethora of rights that are reflected in the bylaws, but
this one is not the right on which an anmendnent can turn
or otherwi se the Board woul d have no authority to make
anendnents, and again as we noted, that can't be the
proper construction.

So I'lIl sumup where we |land on this, your
Honor, and we think quite clearly the notion, our notion
shoul d be granted and the Plaintiffs' should be deni ed.

As M. Siegel pointed out, the Plaintiffs are
i nadequat e representatives. They have not alleged any
injury to the Acadeny, and quite squarely on the nerits,
we believe that once this Court determ nes that the Board
is to decide the Bucket A-Bucket B question, that that's
the end of the case; but even if the Court were to go
further, the nerits point clearly, the interpretation of
Article 15 points clearly our way, and there's really not
a close call on this one.

So respectfully, your Honor, we'd ask you to
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grant the Defendants' notion and to deny the Plaintiffs',
and thank you very nuch.
THE COURT: Thank you, Counsel.

M. Wight, anything?

MR, WRI GHT: Just a couple of points to respond to,
your Honor.

First regarding the deference principle, you
know, essentially the argunment there appears to be that
the Board gets to decide what's within its power and
what's not, but that would require us necessarily to
ignore Article 15 that Iimts what anendnents can be nmade
by the Board. It effectively neans that any changes can
be made and woul d render that provision neaningl ess.

Again to the policy issue as well, if I
under stood the argunment correctly, it's that, you know,
any decision could be a policy, and therefore, the Board
gets deference to decide what fits under that definition
or what not, and so that kind of goes back to the
deference issue of what is the point of Article 15 in the
bylaws if the Board sinply gets to decide what's wthin
their power and what's not within their power. That
hol ds certain powers fromthe nenbers, powers that are
reflected in the byl aws and saved for the nenbers, and |

think that goes to the substantive right issue as well
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because through the byl aws, the nenbers had a right to
vote on the chall enged anendnent and they were deprived
of that right.

And | just want to nake another quick response
regarding the conflict issue and what has been the
reference to the Caufield case. Again, when we go back
to the issues present there, we are |ooking at direct
conflicts between the interest of the plaintiffs and the
association that they are allegedly acting on behalf of.

In that case, we had individual |awsuits
brought by the sharehol ders agai nst the corporations and
significant noney judgnments entered on behalf of those
i ndividual plaintiffs against the corporation. That is
clearly a direct conflict between the interest of the
plaintiffs and the interest of the association they are
seeking to represent.

Here |'ve seen nothing to indicate that
restoring the bylaws to what they once were woul d be
damagi ng to the AAA, would confer a benefit on the CCAto
the detrinent of the AAA. So that conflict that we see
in Caufield is sinply not present here.

And again regarding the issue of support, it is
our position that there's no Illinois |aw that would

require a certain threshold of support prior to allow ng
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this action to proceed, and | don't believe the
Def endants have cited any.
Thank you, your Honor.
THE COURT: Thank you, M. Wight.
M. Siegel, anything else fromyou?
MR SIEGEL: Well, I'Il briefly, briefly reply on
t he di scussion of Caufield and attenpt to distinguishit,
and just make two points.

First, of course, you are asked to apply, you
know, up to eight factors, a nultifactor analysis, so
it's a fact-specific inquiry that's submtted to you. So
| don't think saying that one case is not exactly |like
anot her really addresses, you know, the factors that we
di scussed, four of which we think strongly indicate that
at bottom the case is being brought on behalf of the
CCA.

But even to speak specifically about the facts
of the case, | nean, it's somewhat anal ogous that the
nanmed Plaintiffs are purporting to sue for the Acadeny,
but they are seeking what can fairly be described as a
selfish interest to pronote the CCA's goals by negating a
deci sion of the Acadeny to renove the CCA from
representation on the selection conmttee.

The naned Plaintiffs are | eaders of the CCA
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They have contracts with the CCA requiring themto pursue
relief for the CCA and those |oyalty, and those
contractual duties conflict with their duty to the
Acadeny that they would owe as a fiduciary as derivative
Plaintiffs. It's really not that -- it's pretty
anal ogous | think to the facts in the Caufield case, so
we think that's pretty squarely within Illinois |aw

| don't knowif M. Mnts had a response at al
on the question of nerits and deference principle that
was raised, and |I'mconplete, and | appreciate your
heari ng us.

THE COURT: Thank you, M. Siegel

M. Mnts, anything else fromyou?

MR, MONTS: Just one point, your Honor, on the
deference point. There are, in response to M. Wight's
poi nt that the Board woul d be conpl etely unconstrai ned,
that's incorrect. W identified the seven exceptions
that would apply to the deference principle, but none of
them are applicable here, and Plaintiffs don't argue to
the contrary.

Secondly, | would point out that in the Finn
case that we cited, there was an expressed provision in
the byl aws there that the Board had final authority to

determne for itself the neaning of the bylaws, and the
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First District had thought nothing am ss of that.

And then third, just as a practical matter here
in the Acadeny's bylaws, there's a referendum provision
that allows the nenbers to propose byl aws anendnents by
following a petition procedure, and if they believed, if
t he menbers believed that the Board had acted in excess
of its authority, it could always -- they could al ways
i nvoke that and repeal any anmendnent that they thought
was probl ematic.

So we think the deference principle is clearly
hel d here and the concerns that M. Wight nentioned are
just sinply inapplicable as a matter of |aw and as a
matter of fact.

Thank you, your Honor.

THE COURT: Thank you all for your presentations.
Your subm ssions were excellent in terns of identifying
the specific issue -- issues, if you wll, that you are
requesting nme to decide, and the parties have been
wel | -represented by the three of you, and | don't think
there shoul d be any dispute about that.

VWhat brings us to our notions this afternoon,
let's talk a little bit about what sunmmary judgnent is
and whether it's appropriate or not for the Court to

determ ne a case based upon the presentations of sunmary
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j udgnment notions such as are before ne this afternoon.

Summary judgnment is proper where the pleadings,
deposi tions, adm ssions, and affidavits on file reveal
that there is no genuine issue of material fact and the
nmoving party is entitled to a judgnent as matter of |aw.
As in this case, the parties filed cross-notions for
sumary judgnment which create that only a question of |aw
is involved, and they invite and have invited this Court
to decide the issues based on the record.

However, as our Suprene Court nade clear, the
filing of cross-notions for summary judgnment does not
establish that there was no genuine issue of material
fact or obviate a Court to render summary judgnent.

THE REPORTER. |I'msorry, Judge. You're cutting in
and out agai n.
THE COURT: | don't know why.

-- summary judgnent, that case is Pielet v.
Pielet, P-1-E-L-E-T, the Public Domain cite, 2012, IL
112064. That's from Paragraph 28.

The Plaintiffs are proceeding on their Anmended
Conplaint. In the Arended Conplaint, the Plaintiffs
provide a very detailed factual history of the Anmerican
Acadeny of Actuaries referred to by the parties and now

by this Court as AAA
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What needs to be enphasized is that the
material factual allegations are not in dispute. | wll
not detail all the allegations as they are not in
di sput e.

AAA is a nonprofit professional organization
that was incorporated in 1966 and at all tines through
five distinct actuarial organizations. | will refer to
those by their acronyns as are contained within the
subm ssions and argued by the parties with the acronyns
in place. The organizations CCA, ASPPA, COPA --

THE REPORTER |'m sorry, Judge. |'mnot hearing
all of the -- what you're saying.

THE COURT: Sorry to hear that.

THE REPORTER: The organi zati ons CCA?

THE COURT: CCA, ASPPA, ACOPA, SQA, CAS, and AAA, or
Tripple A

In 1988, the five organi zati ons cane together
and created the Actuarial Standards Board which is known
by its acronym ASB.

In 1992, the five organi zati ons agai n cane
t oget her and created the Anmerican Board for Counseling
and D scipline, again, an acronym ABCD. |It's agreed by
all five organi zations that ASB and ABCD woul d be housed

within AAA, and that both ASB and ABCD woul d operate on
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behal f of all five actuarial organi zations.

Who determ nes who i s appointed to ABCD and
ASB? Menbers of the selection conmttee. The selection
commttee as of Septenber 4th, 2018 was conprised of ten
menbers, two each fromthe five actuarial organizations,
presi dent and president elect of each of these
organi zations, five tines two, that's ten.

On Septenber 4th, 2018, AAA' s Board voted to
alter the conposition of the selection commttee
foll ow ng the reconmendati on of AAA' s strategic planning
commttee. The decision changed the conposition of the
Board that it would include and -- not the board, but of
the selection conmttee, so that it would include only
t he president and president elect of AAA, CAS, and SOA,
but not CCA and ACOPA. This decision that was nade by
t he Board was nade as an anendnment to AAA' s byl aws.

The Defendants in this case maintain that the
Board was authorized to anmend its bylaws pursuant to
Article 15 of the AAA bylaws which permits the Board to
anend the bylaws by a proper vote of the directors in
order to adopt administrative, editorial, and technical
anendnents to the bylaws that do not involve questions of
policy or affect the substantive rights of the Acadeny's

nmenbers. That is directly fromArticle 15 of AAA' s
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byl aws.

The Defendants further assert that the changes
that were made were admnistrative and did not affect any
substantive rights of the AAA nenbers and did not involve
questions of policy.

Plaintiffs maintain that quote-unquote serious
guestions of policy were inplicated by the anendnent t hat
was made and that it was not an adm nistrative anendnent,
and that it also affected the substantive rights of AAA' s
menbers, including the Plaintiffs. As such, any
alteration of the conposition of the selection commttee
was required to be voted on by all nenbers of AAA which
the Plaintiffs maintain was required by Article 15 of the
byl aws.

O sone potential significance, the Board voted
on and adopted the strategic planning commttee's
recommendation only after the Board concluded that it had
the authority to do so without a nenber vote.

So we need to break this down. Did this
i nvol ve a question or questions of policy? The
Plaintiffs have never identified what policy was
inplicated by the change in the selection conmttee's
conposi tion.

Plaintiffs do argue that the Acadeny had a
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policy regarding the conposition of the commttee but
never identify where the policy can be found. It does
not exist. The Plaintiffs appear to conflate the
practice with the policy of the Acadeny.

It is also clear that the questioned anendnent
was adm nistrative in nature. The Acadeny had the
authority to make the decision that it did as changed the
menber shi p of an appointnents commttee. The standards
governi ng how that appointnent authority is exercised has
not changed.

Did it affect the substantive rights of the
Plaintiffs or the nmenbers of the Acadeny? The right the
Plaintiffs referred tois a right to vote on proposed
anendnents to the byl aws, but the anmendnent does not
affect a substantive right of any nenber as it affected
only the conposition of the selection conmttee.

I think what is also significant and what
shoul d be noted is the Supreme Court's decision in Angle
versus Wal sh. That case, although old, it appears at 258
II'linois 98. It is a 1913 decision, as well as it's
progeny, it cautions Courts frominterfering with the
enforcenent of bylaws of voluntary associ ations.

More recently, this issue has been addressed

t hrough Appel | ate Court decisions, both of which are from
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the First District, Finn versus Beverly Country C ub case
which is at 298 Illinois Appellate 3d 565. It is a 1997
deci sion, and nuch nore recently in Glyana, that's
Gl-L-Y-A-N-A versus Assyrian American Associ ation of
Chicago. The Public Domain cite is 2015 I1l. App --
150460 - -

MR, WRI GHT: Could you repeat that citation. You
cut off.

THE COURT: G lyana is 2015, First, 150460.

In Glyana, the Court noted that Angle's

bright-line rule has evol ved and becone | ess strict in

terns of weighing in on nmenbership disputes of

voluntary --

THE REPORTER: |I'msorry. Voluntary what? You're
cutting off. |'msorry.

THE COURT: | don't know why.

THE REPORTER Vol untary what ?
THE COURT: |s anybody el se having a difficult tine
heari ng nme?
MR WRI GHT: Yes, Judge. You do keep cutting in and
out unfortunately.
THE COURT: That is a shocker.
Wll, you' re doing exactly what | told you to

do, so thank you for doing that, M. Laudien.
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The Gylana cite, | wll give it to you a third
time, 2015 Il1. App. 1st, 150460. In Gylana, the Court
noted that Angle's bright-line rule has evol ved and
becone | ess strict in terns of weighing in on nmenbership
di sputes of voluntarily organizations.

Three narrow excepti ons have been identified
and were identified in the Finn case. It is clear that
the Plaintiff has not established any evidence that fits
any of the three very narrow exceptions.

It's al so of sonme significance in Gyl ana that
the Court questioned whet her any exceptions actually
exist, and that is for another day, but the exceptions
that were identified in Finn in discussing Gyl ana as wel |
as in the Angle case have not been established by the
Plaintiffs in this case.

So it is clear, the amendnent to the byl aws
relative to the selection conmttee is clear and
unanmbi guous. It was within the authority of the Board to
make this anmendnent to the bylaws in the manner that it
did and without submtting the anendnent to the Acadeny
menbers for the vote, and it was consistent with
Article 15 of the Acadeny's or AAA' s byl aws.

Several other argunents have been advanced by

the parties relative to whether the Plaintiffs are proper
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parties to represent the Acadeny in a derivative capacity
and whet her the Acadeny was injured due to the anendnent.
However, those argunents are now noot and I wll not
weigh in on those as | amgranting the Plaintiffs -- |'m
granting the Defendants' notion for summary judgnent and
"' mdenying the Plaintiffs' notion for summary judgnent.
Are there any questions?

MR, SIEGEL: For the Plaintiffs -- I'msorry. For
t he Defendants, thank you, your Honor, for your
consi der ati on.

| don't have further questions.

MR. MONTS: Nothing fromnme, your Honor, and thank
you very nuch

THE COURT: M. Wight?

MR, WRI GHT: Thank you, Judge.

Not hi ng from ne.

THE COURT: Al right. M. Siegel, if you' d prepare
t he order.

And I"'ma little concerned about our transcript
because apparently | was cutting in and out, so it's up
to you how you want to prepare that.

It could be referencing the transcript, for the
reasons on the record, | amgranting the Defendants'

nmoti on and denying the Plaintiffs' notion.
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MR, SIEGEL: That's how 'l put it.

THE COURT: Al right. Prepare that in Wrd format,
circulate that, of course, to M. Wight. Send that on
into Haley Conelia. Haley is ny Law Cerk, and if you
don't have her email address, it will be on the standing
order.

Thank you all in your presentations. You did
an excel | ent job.

Good luck to you and your respective clients.

Thank you, Mss Laudien. |I'msorry to give you

such a difficult time this afternoon.
THE REPORTER: 1'1l do ny best.
THE COURT: | know you wll.
Have a good day.
MR, WRI GHT: Thank you, Judge.
(WH CH VERE ALL THE PROCEEDI NGS

HAD | N THE AFOREMENTI ONED CAUSE. )
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1 IN THE Cl RCU T COURT OF COOK COUNTY, ILLINOS
COUNTY DEPARTMENT - CHANCERY DI VI SI ON

2

3

4

5 |, Laurel E. Laudien, a Certified Shorthand

6 Reporter for the Grcuit Court of Cook County, County

7 Departnment - Chancery Division, do hereby certify that |

8 reported in shorthand the proceedings had at the hearing

9 in the above-entitled cause; that | thereafter caused the
10 foregoing to be transcribed into typewiting, which I

11 hereby certify to be a true and accurate transcript of the
12  proceedi ngs had before the Honorable M CHAEL T. MJLLEN,

13 Judge of said court.

14

15

16 - /

17

Certified Shorthand Reporter
18 RVR, RPR, CSR #084.001871

19
20
21
22
23 Dated this 5th day

24 of March, 2021.
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