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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
Timothy W. Sharpe, )
)
Plaintiff, ) Civil Action No. 1:17-cv-00258-CKK
)
V. )
)
American Academy of Actuaries, )
)
Defendant, )
)

DEFENDANT AMERICAN ACADEMY OF ACTUARIES’ MOTION TO  DISMISS
PLAINTIFF'S AMENDED COMPLAINT

Pursuant to Rule 12(b)(6) of the Federal Rules iofl @rocedure and the Local Rules,
Defendant American Academy of Actuaries (the “Acagt® respectfully moves this Court for
an order dismissing with prejudice the amended daimpof Plaintiff Timothy W. Sharpe
(“Sharpe”) in this action for failure to state aioh for relief. The grounds of this motion are as
follows:

1. Sharpe’s amended complaint fails to state a clambifeach of contract because it
fails to allege that the Academy breached any ageaé with Sharpe;

2. Sharpe’s amended complaint fails to state a claam rélief for negligence
because it fails to allege that the Academy owes@#hany legal duty or that the Academy has
breached any such duty;

3. Sharpe’s amended complaint fails to state a clamrélief for publication of
private facts for the same reasons set forth iragtaph 2 of this motion and because the
amended complaint’s allegations establish thatS{agrpe consented to the publication of any

facts about him and (b) the alleged facts publatizencern matters of legitimate public concern;



Case 1:17-cv-00258-CKK Document 9 Filed 04/04/17 Page 2 of 52

4. Sharpe’s amended complaint fails to state a clamdlief for violations of “due
process” because (a) the Academy is not a stabe; db) the amended complaint fails to allege
Academy has violated its Bylaws or any agreemenjoart discipline with other U.S.-based
actuarial organizations; and (c) the amended caniiails to allege that Sharpe has exhausted
his internal remedies; and

5. Sharpe’s amended complaint fails to state a claam relief for tortious
interference with contract or tortious interferengéh prospective business advantage because it
fails to allege (a) any contract or business expexst with which the Academy supposedly
interfered, (b) any intent to interfere with anynt@ct or business expectancy; and (c) any
wrongful conduct by which such interference was&#d.

This motion is based upon the foregoing, the Memduwan of Points and Authorities in
support hereof filed concurrently, all other mattef record (including Sharpe’s original
complaint and the Academy’s motion to dismiss tt@nplaint), and any oral argument that the

Court may hear.

April 4, 2017 Respectfully submitted,

sWilliam L. Monts 111
William L. Monts Il (D.C. Bar No. 428856)
HOGAN LOVELLS US LLP
555 Thirteenth Street, N.W.
Washington, D.C. 2004-1109
Tel. (202) 637-5600
Fax: (202) 637-5911
E-mail: william.monts@hoganlovells.com

Attorneys for Defendant
American Academy of Actuaries
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Defendant American Academy of Actuaries (the “Acag® submits this memorandum
of points and authorities in support of its motitin dismiss the amended complaint (“Am.
Comp.”) of plaintiff Timothy W. Sharpe (“Sharpe”).

INTRODUCTION

This case arises from a professional disciplinet@natPlaintiff Sharpe is an actuary and
member of the Academy. On February 8, 2017, hd s organization for disclosing what he
contends is a confidential recommendation of theu&wgal Board for Counseling and Discipline
("*ABCD”) to expel him from the Academy. His origithcomplaint (“Orig. Comp.”)seeDkt.
No. 1, alleged that the ABCD disclosed the substafcthe recommendation to Tia Sawhney,
the complainant in the matter. Sharpe contendatl ttte disclosure violated the Academy’s
Bylaws (the “Bylaws”) and the ABCD Rules of Proceel(the “ABCD Rules”): According to
Sharpe, the Academy improperly disclosed the recemdation to Ms. Sawhney, and Ms.
Sawhney in turn disclosed the substance of the mewndation to Wirepoints.com
(“Wirepoints”), a website covering economics andrggmment policy in lllinois. Wirepoints
then posted an article noting the recommendatidnictwSharpe claims, harmed his actuarial
practice and caused him various other harms. OrciM8, 2017, the Academy moved to
dismiss, noting that the Bylaws and ABCD Rules egply permit the disclosure of the outcome

of ABCD proceedings to complainants and thus deteatach of Sharpe’s claims for breach of

! The ABCD Rules are established under, and fullgséstent with, the Bylaws. Article X,
section 5 of the Bylaws sets forth general procesidor the ABCD. Article X, section 1.B,
which is an enabling provision, authorizes the AB@Destablish “Rules of Procedure and
operating guidelines not inconsistent with the nexruents of this Article.”SeeAm. Comp. EX.

2. As with all enabling provisions, the resultinges must be consistent with, and no broader
than, the grant of authority to create them. Alio Sharpe’s amended complaint suggests that
the ABCD Rules are independent and distinct froenatithority in the Bylaws, they are n@ee

id. All references to the “ABCD Rules” are to thodtaehed as Exhibit 3 to the amended
complaint, which are established under the Bylamabhéng provision.
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contract, negligence, and publication of privateda

Rather than respond to the motion to dismiss, $hétpd an amended complaint on
March 16. He alleges the same three claims asiarlyinal complaint and adds new claims for
tortious interference with contract and prospechusiness advantage and for violation of “due
process.” His amended complaint reads like an sifipa to the Academy’s motion to dismiss.
Much of it consists of legal conclusions and legald policy arguments challenging the
Academy’s construction of its own Bylaws and the@B Rules. See, e.g Am. Comp. {1 68-
78, 81-82, 86-88, 136, 143, 160-66. None of theme averments is presumed true under the
governing law; they add nothing substantive to S&arpleading.

The most notable feature of the amended complaiat factual alteration. While the
original complaint alleged that the ABCD had diseld its recommendation to Ms. Sawhney,
Orig. Comp. 11 98-99, Sharpe now asserts that Be dot know to whom the ABCD made the
alleged disclosure. Am. Comp. 1 21, 140-41. Twasual alteration is irreconcilable with the
allegations of the original complaint. Sharpe apptly makes it in an attempt to circumvent the
problems with his claims that the Academy idendifim its motion to dismiss the original
complaint — namely, that the disclosure is expyegsrmitted. The new allegation is unavailing
for two reasons.

First, when a plaintiff alleges facts in an amended dampthat contradict those alleged
in the original complaint, the newly asserted faots not entitled to any presumption of truth. In
ruling on a motion to dismiss the amended pleadimg,courts presume the truth of the facts of
the original complaint. Sharpe’s amended complangrefore, fails for the same reasons as his
original complaint — the Bylaws and ABCD Rules eegaly permit disclosure of the outcome of

ABCD matters to persons who file disciplinary comipts. Exercising an express contract right
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neither breaches the agreement nor provides acatedior tort liability of any sort. Sharpe’s
amended complaint, therefore, not only fails téestaclaim but also affirmatively establishes the
Academy’s lack of liability.

Secondeven accepting Sharpe’s amended complaint awitsterms, it fails to allege a
claim for relief. The central fact on all of higtative claims (except his “due process” claim) is
the alleged disclosure of the ABCD’s recommendati®ut Sharpe’s sudden professed lack of
knowledge of the person to whom the disclosure w@sposedly made fails to meet the
requirements of Rule 8 of the Federal Rules of IGivocedure. To state a plausible claim for
relief, Sharpe’s factual allegations must raiseright to relief above the speculative level. His
amended complaint fails to do that.

Finally, Sharpe’s newly minted “due process” clauich is the only claim unrelated to
the alleged disclosure of the ABCD recommendateaeks to have this Court halt the pending
Academy disciplinary proceedings against him ardkothe Academy to refer the disciplinary
matter to another body for consideration. The tHurowever, virtually never interfere with the
internal affairs of private professional organiaas. Nothing in Sharpe’s amended complaint
warrants departure from that rule. Sharpe’s anmgedenplaint should be dismissed.

FACTS

Although Sharpe’s amended complaint makes numeassesrtions about the ABCD, the
Academy, and the disciplinary proceedings agaiimf the facts relevant to his putative claims
are relatively simple.

Sharpe is a pension actuary. Since 1992, he laasiqed in his own firm in suburban
Chicago, primarily serving local municipalities ¢dlughout Illinois. Am. Comp. {f 33, 35. His
principal work has been actuarial analysis for roiail police and fire pension fundg&d. 1 34-

35, Ex. 1 (describing Sharpe as “actuary to dozdrtsoubled lllinois fire and police pension

-3-
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funds”)? He has been a member of the Academy for appra&lgna0 years.ld. § 6. He is also
an enrolled actuary.Id. Ex. 1 (noting that Sharpe is an “Enrolled Actuarg, designation
“conferred by the Internal Revenue Service”).

The Academy is a voluntary professional associatibactuaries with more than 18,000
members. Id. 1 27, 36. Similar to four other U.S.-based a@bassociations, it has adopted
the Code of Professional Conduct (the “Coddd. 11 38-39, 42see also idEx. 2, art. IX, § 1
(referencing “the Academy’'s Code of Professionalndiat’). The Code establishes
professional and ethical standards for actuari@sare members of those five organizations and
requires adherence to standards of sound actyaefice. This case grows out of disciplinary
proceedings arising under the Code.

A. The Two-Step Actuarial Discipline Process

To enforce the Code, the Bylaws, among other thiegsablish the ABCDId. § 37, Ex.
2, art. X, 8 1.A. The ABCD is not a separate legatlity, id. 9 37, but is housed within the
Academy. Id. Ex. 2, art. X, 8 1.A. A Selection Committee castisig of the Presidents and
Presidents-Elect of the five U.S.-based actuargdwizations participating in the ABCD appoint
the ABCD’s membersld. Ex. 2, art. X, 8§ 2.B. While the ABCD functiongdgpendently in its
decision-making and has specific procedures agpécto its operations, the Academy staff
provides “necessary legal, logistical, and tecHrscgport.” Id. Ex. 2, art. X, 8§ 7see also id.
91 37. The ABCD'’s finances are accounted for sépgrérom the Academy’s finances, and the
ABCD controls the expenditures of its own fundd. § 37, Ex. 2, art. X, 8§ 8.

Among other things, the ABCD investigates comphkiatleging Code violations by

2 Sharpe attaches seven exhibits to his compldihey are part of the complaint, and the Court
may consider them on a motion to dismignglish v. District of Columbia717 F.3d 968, 971
(D.C. Cir. 2013) (on a 12(b)(6) motion, court “magnsider attachments to the complaint as well
as the allegations of the complaint itself”).
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actuaries who are members of one or more of the-haSed actuarial organizationkd. 1 36,
38-39, Ex. 2, art. X, 8 1.A.1. The ABCD may re@oomplaints from other actuaries, clients of
actuaries, or the public. It may also investigatéential Code violations on its own initiative.
Id. Ex. 2, art. X, 88 1.A.1, 5.A. An actuary who letsubject of a complaint is referred to as a
“subject actuary.”ld. § 39, Ex. 2, art. X, § 5.B.

When the ABCD receives a complaint, the Chairperaad two Vice Chairpersons
decide whether to dismiss the matter, authorizeediamor to attempt to resolve it, or initiate
review of the allegations.ld. Ex. 2, art. X, 8 5.A. If review is warranted, tiairperson
appoints one or more investigators to inquire itite facts and issue a written report of the
results. Id. Ex. 2, art. X, 8 5.C.1. After receipt of that o the ABCD as a whole may dismiss
the complaint, counsel the subject actuary, orcdaleea fact-finding hearing at which the subject
actuary may appear, with counsel if he so cho@sespresent his position on the issuleks.Ex.

2, art. X, 85.E-F. Following the hearing and lohsa the evidence before it, including any
testimony from the subject actuary, the investigatmd any other witnesses, the ABCD may
dismiss the complaint, counsel the subject actu@aryecommend discipline to the organizations
of which the subject actuary is a membkt. Ex. 2, art. X, 8§ 5.G. The ABCD does not have the
authority to, and does not, impose discipline oy subject actuaryld. {1 16, 40. It may only
recommend disciplineld.

The ABCD may recommend four forms of discipline:ivpte reprimand, public
reprimand, suspension from an organization for @ode and expulsion from an organization.
Id. Ex. 2, art. X, 8 5.Gsee also id]{ 40, 77. If the ABCD recommends disciplingripares a
written report to those organizations of which subject actuary is a member identifying those

Code provisions that the ABCD believes the subgattiary has violated, stating the nature of



Case 1:17-cv-00258-CKK Document 9 Filed 04/04/17 Page 16 of 52

the violations, and setting forth the recommendedigline. 1d. 77, Ex. 2, art. X, 8 5.G. That
report, the transcript of the fact-finding heariagd all documents that the ABCD considered are
transmitted both to the subject actuary and tatiganizations of which he is a membéd. Ex.

2, art. X, 85.G. At that point, the ABCD’s work @ matter is completeSee idEx. 3, 8§ VIII
(describing the ABCD’s “Final Determination”).

Each actuarial organization receiving an ABCD répecommending discipline decides,
using its own procedures, whether to accept the BB@inding of a Code violation and what, if
any, discipline actually to impose on the subjexttary. Id. § 42, Ex. 2, art. IX, 88 3-4 (setting
forth procedures the Academy uses in addressingmeendations of discipline of its
members). Under the Bylaws, then, actuarial disapis a two-step process. Step one is an
ABCD investigation of a complaint, which may resmita finding of a material Code violation
and a recommendation of discipline. Step two iseparate proceeding by the Academy,
conducted under distinct provisions of the Bylawscurring after receipt of the ABCD’s
recommendation. Under those distinct Bylaws piiowis, the Academy’s President appoints a
six-person disciplinary committee from among cutrenformer Academy board members to
consider the ABCD’s recommendation and determinatwabtion, if any, the Academy will take.
Id. Ex. 2, art. IX, 88 3-4.

In some limited circumstances, before considerimy ABCD recommendation of
discipline, the Academy will refer it to the Joidtscipline Council (“*JDC”). Article IX of the
Bylaws authorizes the Academy to enter a “jointcighne agreement” with other U.S.-based
actuarial organizationgd. Ex. 2, art. 1X, 8 2 and provides that the termsuoy such agreement
will govern disciplinary matters in certain cased.; see also idy 43 (quoting relevant Bylaw).

The Academy originally entered an Agreement ontIdiscipline (the “Original JDA") with the
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other U.S.-based actuarial organizations on Noverifde 2012. Id. | 45, Ex. 4. Effective
December 15, 2015, however, the organizations editento an Amended and Restated
Agreement on Joint Discipline (the “Amended JDAI)L. EX. 7.

The Amended JDA supersedes and replaces the Qrigiva& and declares that the
Original JDA “shall have no force and effect” fanyadisciplinary recommendation the ABCD
issues on or after December 15, 201. Ex. 7, § 13. The ABCD issued its recommendatmon t
discipline Sharpe on January 29, 201Rl. 1 112, 163. Accordingly, when it received the
recommendation, the Academy followed the termshef Amended JDA.See id.{ 168. The
Amended JDA provides that disciplinary matters imimagy actuaries who are members of only
one U.S.-based actuarial organization “shall prdceeaccordance with [that organization’s]
own individually established procedures for addregsssuch a recommendation, and this
Agreement shall have no application to such prooged Id. Ex. 7, 1 3.A. (last paragraph).
Because Sharpe is a member only of the Acadednyf[f 17, 43, and the ABCD issued its
recommendation after December 10, 20ib, 1 112, 163, the Academy did not refer the
recommendation to the JDCId. 168. It has proceeded in accordance with the step
disciplinary process described above.

B. The Confidentiality of ABCD Proceedings

To ensure the fairness of ABCD proceedings, theBgland ABCD Rules give subject
actuaries substantial procedural protectiolos.Ex. 2, art. X, 8§ 1.B. (providing for, among other
things, notice, a right to be heard, and a righdagsistance of counseijl. Ex. 3 (same). Among
those protections is a provision making ABCD matiaynfidential. Id. Ex. 2, art. X, 8 9, Ex. 3,
8 X. In general, ABCD members, Academy staff asgjsthem, ABCD investigators, and any
advisers assisting the ABCD keep proceedings cenfidl. Id. Ex. 2, art. X, 89.

Confidentiality, however, is not absolute. Articke of the Bylaws and the ABCD Rules

-7-
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expressly authorize the ABCD to advise “complaisaartd subject actuaries about the progress
and outcome of matters under consideratidd.”& Ex. 3, 8§ X.

C. The Sawhney Complaint Against Sharpe and Attendan®Publicity

On March 23, 2014, Tia Sawhney, an actuary indinfiled a lengthy complaint against
Sharpe, alleging multiple violations of the Codenstning from his work for several lllinois
municipal police and fire pension funddd. {1 92-93. Ms. Sawhney’'s complaint stated that
because her allegations “concern public work, Intlghe right to share them in the public
domain.” She also stated that she did not “intendbide with [sic] the ABCD'’s request to keep
my complaint or the ABCD’s response to my complaiohfidential.” 1d. {1 96-97. After
receiving Ms. Sawhney’s complaint and another camplagainst Sharpsee id, Ex. 1 (noting
that the ABCD’s recommendation that Sharpe be égdtom the Academy “is the result of
separate complaints by two actuaries” one of whiels Ms. Sawhney), the ABCD opened an
investigation. Nothing in the Bylaws or ABCD Rulesquires complainants to maintain the
confidentiality of the subject matter of a comptaar the identity of an actuary named in it.
Sharpe does not allege otherwise.

In August 2014, Ms. Sawhney wrote an article forrfpfoints, a news aggregation
website focusing on lllinois’ economy and governmmen which she disclosed the fact of her
complaint against Sharpeld. 1 99-101. Sharpe also alleges that she spokeréporter for
Crane’s Chicago BusinessidForest Park Reviewbout the complaintld.  102. In July 2015,
theNew York Timegan an article entitleBad Math and a Coming Pension Crifigt described
Sharpe’s actuarial workld. Ex. 1. TheRockford Register Staalso ran an article concerning
Sharpe’s work.ld. Thus, by July 2015, major news outlets in thetéthiStates had discussed
Sharpe’s work, including whether he “used unreialassumptions about future plan experience

that lead to lower estimates of fund liability, lemcontributions (tax levies) and higher estimates
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of funded states than more realistic assumptiomd.” Sharpe does not allege that any of these
articles resulted from the Academy’s disclosureaifidential information or that revelation of
the information in them violates the law in any way

D. The ABCD Recommends Sharpe’s Expulsion from the Aceemy, Which
Wirepoints Reports

After investigation and a hearing on the mattersedain Ms. Sawhney’s complaint, on
January 29, 2016, the ABCD concluded that Sharpge rhaterially violated the Code and
recommended that he be expelled from the Acadeliohyy]f 110-12. That recommendation has
been referred to the Academy for the second steheoflisciplinary processld. § 168 The
ABCD matter based on Ms. Sawhney’s complaint ag&harpe is complete.

In February 2016, shortly after the ABCD issuedrésommendation, Wirepoints ran
another article on Sharpe, noting that the ABCDonemended that he be expelled from the
Academy. Id. Ex. 1. The article specifically mentions that teeommendation results from Ms.
Sawhney’s complaintid. Although Sharpe originally alleged that the Aaageinformed Ms.
Sawhney of the ABCD’s expulsion recommendation #rad Ms. Sawhney became the source
for the Wirepoints posting, Orig. Comfif 98-99, he now asserts that he does not know who
disclosed the recommendation or to whom it waslased. Am. Comp. 11 21, 140-41. Despite
the admitted lack of knowledge, he nonethelesserwist that the Academy or ABCD must have
made such as disclosuid, { 139, and that the purported disclosure violttesconfidentiality
of ABCD proceedings.

On March 17, 2017, Sharpe filed an amended contp&lieging six putative claims
against the Academy. Five of them — breach of reht(Count 1), negligence (Count Il),

publication of private facts (Count lll), tortiousterference with contract (Count V); and

% Although the amended complaint alleges that tbademy disciplinary committee has yet to
hold a hearing, Am. Comp. { 156, Sharpe’s hearcogiwed on March 31, 2017.
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tortious interference with prospective economicaadage (Count VI) — seek damages. All of
those purported claims turn on Sharpe’s conterntiahthe Academy violated its Bylaws and the
ABCD Rules by improperly disclosing the ABCD’s resmendation. The sixth putative claim
(Count 1V) seeks only injunctive relief and allegg®e Academy has denied Sharpe “due
process.” The Academy now moves to dismiss thendetw complaint because it does not state
any claim for relief.

LEGAL STANDARDS ON MOTION TO DISMISS

To withstand dismissal under Rule 12(b)(6), a cammplmust contain “sufficient factual
matter, accepted as true, to state a claim foefriiat is plausible on its face Ashcroft v. Igbal
556 U.S. 662, 678 (2009) (internal quotation orditteWhile detailed factual allegations are not
necessary, the plaintiff must do more than furrfigtibels and conclusions or a formulaic
recitation of the elements of a cause of actioBeéll Atl. Corp. v. Twombl|y550 U.S. 544, 555
(2007). A claim is facially plausible only wherp&intiff pleads facts that allow “the court to
draw the reasonable inference that the defenddiabig for the misconduct allegedIgbal, 556
at 678. Although well-pleaded factual allegati@re presumed true on a motion to dismiss,
legal conclusions and conclusory statements maadingy as factual allegations are néd. In
this case, as discussed belmge infraSection Il, at 14-16, Sharpe’s original complaamd
amended complaint contain contradictory allegatiolmssuch a situation, the allegations of the
original complaint, not the amended complaint, @emed true.ld. Applying that principle,
Sharpe effectively pleads himself out of court heseathe Bylaws and ABCD Rules expressly
permit the conduct he challenges.

Even crediting the allegations of his amended camplhowever, Sharpe asserts that he
does not know to whom the alleged disclosure hdesiges was made. When the well-pleaded

facts do nothing more than permit the Court toritifie mere possibility of unlawful conduct, the
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complaint fails to state a claimgbal, 556 U.S. at 679 Thus, even on its own terms, Sharpe’s
amended complaint does not satisfy the pleadinglatals and should be dismissed.

ARGUMENT

THE COURT MAY APPLY DISTRICT OF COLUMBIA LAW TO SHA RPE'S
AMENDED COMPLAINT.

Because jurisdiction in this case rests on diversftcitizenship, state law provides the
rules of decision for Sharpe’s putative claintstie R.R. Co. v. Tompkin804 U.S. 64 (1938).
There are two possible choices: lllinois and thistfizt of Columbia. The Academy is
incorporated in lllinois and has its principal paaf business in the District. Although Sharpe is
now a citizen of Michigan, Am. Comp. 11 26, 29, tdosduct at issue in his disciplinary matter
relates to actuarial services he rendered in i8ifor lllinois municipalities.Id. { 33-35, 93.

Because this Court sits in the District of Columbiae District’s choice-of-law rules
govern determination of which state law to appklaxon Co. v. Stentor Elec. Mfg. C&13
U.S. 487, 496 (1941Essroc Cement Corp. v. CTI/D,G40 F. Supp.2d 131, 141 (D.D.C. 2010)
(Kollar-Kotelly, J.). The District uses a two-stghoice of law analysis. The Court first
determines whether a “true conflict” exists betwéke laws of the jurisdictions whose rules
might be applicable.ld. at 144 (citingGEICO v. Fetisoff 958 F.2d 1137, 1141 (D.C. Cir.
1992));see also Y.W.C.A of the Nat'l Capital Area, IncAllstate Ins. of Canada275 F.3d
1145, 1150 (D.C. Cir. 2002) (under the D.C. chaédaw rules, “the court must first determine
if there is a conflict between the laws of the valat jurisdictions”). If no conflict exists, théa
court applies the law of the District of Columbmadefault.” Essroc Cemen740 F. Supp. 2d at
144;Parnigoni v. St. Columba’s Nursery Scé81 F. Supp. 2d 1, 12 (D.D.C. 2010). Only when
a true conflict exists must a court proceed togbeond step, which is to apply the District of

Columbia’s “constructive blending” of two tests et used to resolved choice-of-law issues —
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the “governmental interests” analysis and the “nsighificant relationship analysié.”Essroc
Cement 740 F. Supp. 2d at 144.

Here, no conflict exists on any of the Sharpe’sapué claims because the elements of all
six are essentially the same under both Distridt Ilimois law. On Sharpe’s breach of contract
claim,” District law requires him to plead and prove (1yadid contract between the parties;
(2) an obligation or duty arising out of the cootrg3) a breach of that duty; and (4) damages
caused by the breachFrancis v. Rehmgnl110 A.3d 615, 620 (D.C. 2015). lllinois law is
effectively the same. On a breach of contractnelai plaintiff must allege and prove: (1) the
existence of a valid and enforceable contractp&jormance by the plaintiff; (3) breach of
contract by the defendant; and (4) resultant injaryhe plaintiff. Burkhart v. Wolf Motors of
Naperville, Inc, 61 N.E.3d 1155, 1159 (lll. App. 2016) (quotiHgnderson-Smith & Assocs. v.
Nahamani Family Serv. Ctr., In¢Z52 N.E.2d 33, 43 (lll. App. 2001)).

Similarly, on Sharpe’s negligence claim, there @ conflict. Under District law, a
plaintiff seeking to recover in negligence mustwhd@l) the defendant owed a duty to the
plaintiff; (2) breach of that duty; and (3) injuty the plaintiff proximately caused by the breach

of duty. Aguilar v. RP MRP Washington Harbour, LL88 A.3d 979, 982 (D.C. 2014). In

* That “constructive blending” analysis requiresits to “evaluate the governmental policies
underlying the applicable laws and determine whjghsdiction’s policy would be more
advanced by the application of its law to the famftshe case under review.Essroc Cement
740 F. Supp. 2d at 144 n.15 (internal quotatiorsatations omitted). Courts in the District use
the factors enumerated in sections 145 (relatirgléged torts) and 188 (relating to contracts) of
the RESTATEMENT (2D) CONFLICT OFLAWS to “identify the jurisdiction with the most sigi@ant
relationship to the dispute, that presumptivelyngehe jurisdiction whose policy would be more
advanced by application of its lawld. (internal quotations and citations omitted).

® Sharpe alleges that the relevant contract betweemcademy and him is the Bylaws. Am.
Comp. 1 180. Unlike the contractBssroc Cementhe Bylaws do not have an express choice-
of-law provision. While the Academy is an lllinomot-for-profit corporation, application of
lllinois law does not change the outcome on Sharpentract claim because, as discussed
below, Sharpe has not alleged any breach of thaviy|
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lllinois, the elements are the samiérywin v. Chicago Transit Auth938 N.E.2d 440, 446 (llI.
2010).

Similarly, the elements of Sharpe’s claim for paation of private facts are effectively
the same in both jurisdictionsCompare Wolf v. Regardi®53 A.2d 1213, 1220 (D.C. 1989)
(claim for publication of private facts has theldeting elements: (1) publicity; (2) absent any
waiver or privilege; (3) given to private facts) (4 which the public has no legitimate concern;
and (5) which would be highly offensive to a readula person of ordinary sensibilitiesjth
Kapotas v. Better Gov't Ass'80 N.E. 3d 572, 596 (lll. App. 2015) (“To stateause of action
for the public disclosure of private facts, pldihthust plead (1) the [defendant] gave publicity;
(2) to her private, not public life; (3) the matyublicized was highly offensive to a reasonable
person; and (4) the matter publicized was not gitilmate public concern.” (quotinGreen v.
Chicago Tribune C9.675 N.E.2d 249, 252 (lll. App. 1996)).

The elements of Sharpe’s tortious interferencerdaare also essentially the same under
the laws of both jurisdictions. To establish tous interference with contract or prospective
business advantage in the District, a plaintiff trélsow: “(1) the existence of a valid contract,
business relationship or expectancy; (2) knowleafgbe contract, relationship or expectancy on
the part of the interferer; (3) intentional integfiace inducing or causing a breach or termination
of the relationship or expectancy; and (4) damamesed by the interference.Modis, Inc. v.
InfoTran Syss., Inc893 F. Supp. 2d 237, 241 (D.D.C. 2012). In dlig) to establish tortious

interference with contract, a claimant must sho{®) the existence of a valid and enforceable

® Although lllinois law does not expressly recognthe absence of waiver or privilege as an
element of a claim for publication of private factee Academy has found no lllinois case
permitting recovery when the plaintiff consentedthe publication or when the defendant’s
conduct was privileged. Nothing in lllinois lawggests any tension with District law on this
point.
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contract between the plaintiff and another; (2) tledendant’'s awareness of this contractual
relationship; (3) the defendant's intentional angustified inducement of a breach of the

contract; (4) the subsequent breach by the otlarsexl by the defendant's wrongful conduct;
and (5) damages.Lusher v. Becker Bros., InG09 N.E.2d 444, 445 (lll. App. 1987). To show

tortious interference with prospective businessaathge, a plaintiff must plead and prove: (1) a
reasonable expectation of entering into a validrass relationship; (2) defendant’s knowledge
of the; (3) defendant’s intentional and maliciomserference to defeat the expectancy; and
(4) injury. Id. at 446. Again, there is no material difference.

Finally, to the extent that Sharpe’s “due procesgim exists in either the District or
lllinois, the standards are not in conflict. Intbqurisdictions, the courts do not ordinarily
interfere with disciplinary proceedings of privateganizationssee Levant v. Whitley55 A.2d
1036, 1043 (D.C. 2000Butler v. USA Volleyball673 N.E.2d 1063, 1066 (lll. App. 1996), and
neither requires organizations to meet the sttamdards of constitutional due process in such
matters but only a low, common-law standard of amdntal fairness.Blodgett v. University
Club, 930 A.2d 210, 227 (D.C. 200Butler, 673 N.E.2d at 1066.

There is no “true conflict” between District andinibis law on any of Sharpe’s putative
claims. Therefore, this Court need not reach #isd step of the District’s choice-of-law
analysis and may apply District law to Sharpe’sapué claims.

Il. SHARPE’'S CONTRACT CLAIM FAILS BECAUSE HE HAS NOT AL LEGED
THAT THE ACADEMY BREACHED ANY CONTRACT.

Sharpe’s amended complaint seeks to circumvenAdaelemy’s motion to dismiss his
original complaint, most notably by trying to adjdscts to plead around the express terms of the
Bylaws and ABCD Rules. In addition, much of theled detail consists of legal conclusions

and arguments that are not entitled to any presommf truth and would have been more
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appropriate in a brief responding to the Academydion. See, e.gAm. Comp. 1 143 (arguing
reasons why the Academy’s Bylaws and ABCD Rulesndb permit disclosure of ABCD
recommendations to complainants). Despite the il of Sharpe’s amendments, the
gravamen of all of his claims (except Count 1V) eens that the ABCD impermissibly disclosed
the content of its recommendation that he be eaxgelh violation of the confidentiality
provisions in the Bylaws and the ABCD Rules. Siaog confidentiality obligation arises only
from Sharpe’s membership in the Academy, his caehriaim is the linchpin of his case.

Contrary to his original complaint in which he gkl that the ABCD made the alleged
disclosure to Ms. Sawhney, Orig. Comp. 1 98-99 & now states that “he does not know . . .
to whom [the information] was released,” Am. Corfil21;see also id] 141 (“Mr. Sharpe does
not know to whom the ABCD and/or Academy leaked tABCD’s confidential
recommendation”), and suggests that “[d]iscoverly mgveal . . . to whom the information was
leaked.” This approach has two significant flaws, botlalfad Sharpe’s claim.

First, in his original complaint, Sharpe expressly altkglbat the ABCD disclosed its
recommendation to Ms. Sawhney. Only after the &oaylfiled a motion to dismiss explaining
why that alleged disclosure does not breach thavylor ABCD Rules did Sharpe disclaim any
knowledge of the person or persons to whom thelatisee was allegedly made. While the
Federal Rules of Civil Procedure permit Sharpenterad his complaint, they do not countenance
inclusion of factual allegations that cannot beasgqd those in his original complainHourani

v. Mirtchey 943 F. Supp. 2d 159, 171 (D.D.C. 2013). Whenplaintiff blatantly changes his

’ Sharpe’s amended complaint asserts that “[t|hed&my has since [the filing of this action]
suggested that the information may have been letkélcde complainant, Ms. Sawhney.” Am.
Comp. 1 147. The Academy has done no such thinfijled a motion to dismissespondingto
the allegation in Sharpe’s original complaint thia¢ ABCD disclosed the recommendation to
Ms. Sawhney, Orig. Comp. 19 98-99, explaining wkRyen assuming the truth of those
allegations, they failed to state a claim for relie
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statement of the facts in order to respond to #ferdlant[’s] motion to dismiss . . . [and] directly
contradicts the facts set forth in his original @damt a court is authorized to accept the facts
described in the original complaint as true.ltl. (alterations in original) (quotingolliton v.
Cravath, Swaine & Moore LLR2008 WL 438764, at *6 (S.D.N.Y. Sept. 24, 2009pe also W.
Assocs. Ltd. P'Ship ex rel. Ave. Assocs. Ltd. p’'shMarket Square Assoc235 F.3d 629, 634
(D.C. Cir. 2004) (comparing original and amendedanptaint on Rule 12(b)(6) motion and
stating that court may “look beyond the amendedptamt to the record, which includes the
original complaint”).

Taking the allegations of the original complair@ther than the contradictory allegations
of the amended complaint, as true, Sharpe’s amecoolegblaint fails to state a claim for relief
because, as described below, the Bylaws and ABCIBsRhermit disclosure of the outcome of
ABCD proceedings to complainants, such as Ms. SawhnTo the extent that Sharpe now
alleges that the putative disclosure also violat®g Joint Discipline Agreement, the Amended
JDA is the operative agreement, and it and the J(@es of Procedure for Disciplinary
Proceedings (the “JDC Rules9eeAm. Comp. Ex. 5, have no application to Sharpesdten.

Second as described below, even treating the few facaliabations of his amended
complaint as true, Sharpe’s lack of knowledge efpierson to whom the alleged disclosure was
made fails to assert any actionable conduct byAtealemy and thus fails to meet the standards
of Igbal andTwombly See infraSection 1I.C, at 31-32.

A. Taking as True the Allegations of Sharpe’s Orignal Complaint that

the ABCD Disclosed Its Recommendation of Disciplineto Ms.

Sawhney, His Amended Complaint Fails to State a Cia for Breach
of Contract.

Sharpe’s original complaint alleged that the ABCDsctbsed its disciplinary

recommendation to Ms. Sawhney. Orig. Comp. 1®8-Sharpe presumably had a good-faith
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basis for making that allegation when he filed thtion. SeeFed. R. Civ. P. 11(b)(3)
(presenting pleading certifies that “the factuahtemtions have evidentiary support or, if
specifically so identified, will likely have evidgary support after a reasonable opportunity for
further investigation or discovery”). Nothing inshamended complaint suggests that he now
lacks a basis for that allegation. Accordinglys sudden lack of knowledge (or even any
information or belief),see Am. Comp. 11 21, 140-41, cannot be squared with dmiginal
pleading. The only apparent intervening event s Academy’s motion to dismiss, which
explained why any such disclosure failed to statéaam. Given that Sharpe has irreconcilably
changed positions on the central factual assemidns case, this Court should treat the factual
allegations of his original complaint on this poiatbe true. Hourani, 943 F. Supp. 2d at 171.
Applying that rule, his amended complaint doesstate any claim for breach of contract.

1. The Alleged Disclosure Does Not Violate the Bylss or ABCD Rules.

For purposes of this motion, the Academy does patest that the Bylaws constitute a
contract between the Academy and its memb&ee Local 31, Nat'| Ass’'n of Broadcast Emps.
v. Timberlake409 A.2d 629, 632 (D.C. 1979) (constitution agthtvs of labor union constitute
a contract between the union and its members). pfdyer interpretation of a contract is a legal
guestion for this CourtBSA 77 P Street LLC v. Hawkjré83 A.2d 988, 993 (D.C. 2009) (“The
proper interpretation of a contract term is a qoesof law”). Sharpe asserts breach of three
specific provisions of the Bylaws or ABCD Rules) @Article X, section 9 of the Bylaws, which
relates to the confidentiality of ABCD proceeding®) section X of the ABCD Rules, which
essentially repeats the confidentiality provisiafsArticle X, section 9 of the Bylaws; and
(3) Article 1X, section 6 of the Bylaws, which dotrelate to ABCD matters at all but rather to
the separate proceedings that the Academy condiitds receiving an ABCD disciplinary

recommendation. Am. Comp. 1 183-85. None ofetiibsories states a claim for breach of
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contract.

With respect to the alleged breaches of ArticleséGtion 9 of the Academy’s Bylaws and
section X of the ABCD Rules, both documents exgyepsrmit the ABCD to disclose the
“‘outcome” of its proceeding to complainants, sushMs. Sawhney. Because both provisions
authorize that disclosure, any contract claim ngstin them is defective.

The third provision allegedly breached, Article IXgction 6 of the Bylaws, concerns
only step two of the disciplinary process — thecpeaings the Academy conduefter receiving
a recommendation of discipline from the ABCD. #shno application to ABCD matters and

therefore cannot support Sharpe’s contract claim.

a. Article X, Section 9 of the Bylaws and Article Xof the
ABCD Rules Expressly Permit the Academy to Disclose
the Outcome of ABCD Proceedings to Persons Who File
Disciplinary Complaints.

Article X, section 9 of the Bylaws reads in pertihgart:

Except as otherwise provided in these Bylaws, aliceedings
under thisArticle shall be kept confidential by the ABCD, its staff,
investigators, and adviserg.his requirement as to confidentiality
shall not preclude the ABCD from:

A. Advising complainantand subject actuaries about the progress
and outcome of the matters under consideration.

SeeAm. Comp. Ex. 2, art. X, 8 9 (emphasis added).
The ABCD Rules contains virtually identical langeagdrhey read in pertinent part:

The ABCD will make a reasonable effort to keep @anitial the
facts and circumstances involved in any matter idensd by the
ABCD for possible counseling or recommendationsdscipline
or the services of a mediator. ABCD members, AB&Bff,
Investigator(s), Advisors, and mediators shall pectically made
aware of this section of the Rules of Procedurethadequirement
for confidentiality.

* % * *
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The requirement as to confidentiality shall notqude the ABCD
from:

1. Advising complainantand subject actuaries about the
progress and outcome of matters under consideration

Id. Ex. 3, art. X (emphasis added).

Both provisions permit disclosure of the “outcon®’a matter before the ABCD to
complainants. That is precisely what Sharpe afleges done. Orig. Comfj 98. The exercise
of an express contract right is not a contractdreaAccordingly, Sharpe’s claims of breach of
these provisions fail as a matter of law.

b. Sharpe Cannot Circumvent the Plain Language ofhe
Bylaws and ABCD Rules.

Sharpe’s amended complaint conjures three theories attempt to escape the plain
language of the Bylaws and ABCD Rules. None sasagis contract claim.First, Sharpe
contends that the right to disclose the “outconfedroABCD matter does not arise until there is
“no further action” to be “taken by the ABCD or thetuarial organizations of which the subject
actuary is a member.'See, e.g.Am. Comp. {1 68-70, 72. Apparently, his conteni®mhat,
because the ABCD only has the power to recommesapdine to the Academyd. 40, there
is no “outcome” of an ABCD matter until the Academacts upon the disciplinary
recommendation.Id. § 73 (if the ABCD decides to recommend disciplittee matter has not
concluded, but is referred to the member orgamiratof which the subject actuary is a member
(in Mr. Sharpe’s case the Academy), for furthericacton the matter”);see also id.| 78
(contending that matter has not reached its “outfowhen the ABCD makes a disciplinary
recommendation).

SecondSharpe suggests that the right to inform a coimgite about the “outcome” of an

ABCD proceeding may not be exercised when the campht has stated that she does not
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intend to keep the matter confidentiddl. Y 87, 143, 149.

Third, Sharpe states that the informing a complainantldvoat “absolve the Academy”
if the alleged disclosure “was made by someone thighAcademy who is outside of the ABCD”
or if the alleged disclosure “was made to somedherdhan the complainant.fd. § 143.

i. The ABCD’s Recommendation Is the “Outcome”
of an ABCD Matter.

Actuarial discipline is a two-step process. Fitse ABCD investigates complaints. If it
concludes that the subject actuary has materiatiated the Code, it notifies the actuarial
organizations of which the actuary is a member swbmmends discipline.ld. 1 38, 42.
Second, after receipt of the recommendation, theasial organization determines under its own
procedures whether to accept the recommendationnduatl, if any, discipline to imposeld.
42% As Sharpe concedes, the ABCD itself has no pdweliscipline any actuaryd. 1 16,
40, and no actuarial organization must implement ABCD recommendation. Id. { 16.
Accordingly, an ABCD matter necessarily ends whas ABCD recommends discipline to an
actuarial organization. In short, the recommeimdhais the “outcome” of the ABCD matter.
Under Article X, section 9 of the Academy’s Bylaasd section X the ABCD Rules, the ABCD
may “advis[e] complaints and subject actuar[ied]that “outcome.” Id. Exs. 2-3.

“Outcome” is unambiguous; it means “a final consame” or a “result.” Webster’s II
New Collegiate Dictionary1995). Both Article X, section 9 of the Bylawsdasection X of the
ABCD Rules use “outcome” in precisely that wayddead, there is no other sensible reading of
either provision.

Article X, section 9 of the Bylaws applies only‘f@roceedings under this Article.’ld.

8 As noted, in some circumstances, the Academyrei#r a recommendation of discipline to
the JDC for consideration. Am. Comp. Ex. 7. Nomhehose circumstances exists in Sharpe’s
matter. See infraSection 11.B, at 25-31.
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Ex. 2, art. X 89. In other words, the confidelityJaprovision there appliesnly to ABCD
proceedings, the subject of Article X, not to angademy disciplinary committee’s subsequent
consideration of an ABCD recommendation (a sulgestered in Article IX of the Bylawssee
infra Section II.A.1.c, at 24-25). Moreover, the authation to advise persons of the “outcome”
of ABCD proceedings extends equally hoth “complainants and subject actuariedd.; see
also id Ex. 3, 8 X. Sharpe, of course, is the “subjesttiary” in the matter at issudd. I 39.
Were Sharpe’s reading of the Bylaws and ABCD Rulassect, the Academy could not even
inform him about the “outcome” of the ABCD mattexdause the entire disciplinary process had
not concluded. Neither the Bylaws nor the ABCD d8uinanifest any such interbee idEx. 2,
art. X, 8 5.G (requiring ABCD recommendation ofaiidine be shared with subject actuary);
Ex. 3, 8 8.B.4 (same). Moreover, contracts shaoldbe construed to lead to absurd resuftse
Curtis v. Gordon980 A.2d 1238, 1243-44 (D.C. 2009) (construinglesment to avoid “absurd
results”). Here, the contract language allows Altademy to advise both complainants and
subject actuaries of the “outcome” of ABCD matterSharpe has never alleged that that the
Academy made a disclosure to any persons otherttinagelf and Ms. Sawhney. His attempt to
redefine “outcome” does not save his contract claim

il. Neither the Bylaws nor the ABCD Rules Limit the

Academy’s Right to Notify Complainants of the
Outcome of ABCD Matters.

Sharpe’s complaint also suggests the ABCD may m&tlate the “outcome” of an
ABCD matter to a complainant when the complainaates that she does not intend to keep the
matter confidential. SeeAm. Comp. 11 87, 143, 149. This contention akksQGourt to rewrite
the Bylaws and ABCD Rules.

When Sharpe joined the Academy, he did so sulpetttet organization’s Bylaws and the

ABCD Rules established pursuant to them. Acaderagnbership is voluntary. The Academy
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does not license any actuary, and actuaries mayigeaheir profession without being Academy
members. Id. Ex. 1 (noting that expulsion from the Academy Wionot prohibit Sharpe from
practicing). There is nothing ambiguous aboutlémguage of either documehtAccordingly,
District law does not permit Sharpe to rewrite téwans of membership to engraft limitations not
included. Hart, 667 A.2d at 584 (“we know of no legal authorigrmitting the court to rewrite
the contract by inserting a limitation which does appear therein”).

Sharpe’s asserted “expectation” about the confidktyt of the ABCD recommendation,
Am. Comp. 11 18-19, avails him nothing. Given pt&n language of the Bylaws and ABCD
Rules, any “expectation” that the ABCD would refrdiom notifying a complainant about the
outcome of a matter concerning him is unreasonabMet even accepting his asserted
“expectation” at face value, “the reasonable exgtent doctrine is not a mandate for courts to
rewrite [contracts].”Chase v. State Farm Fire & Cas. C@80 A.2d 1123, 1132 (D.C. 2001).

In sum, the plain language of Article X, sectiorothe Bylaws and section X of the
ABCD Rules expressly permit disclosure of the ontes of ABCD matters to persons filing
complaints. Sharpe has never alleged that the ARD anything more. His amended

complaint, therefore, does not allege a breaclitléeprovision.

® “The question whether a writing is ambiguousrig of law,”Am. Bldg. Maint. Co. v. L’Enfant
Plaza Props., In¢.655 A.2d 858, 861 (D.C. 1995), and thus may lmdeel by this Court on a
motion to dismiss. “Ambiguity exists only if theourt determines that [the] proper
interpretation of the contract depends upon evideoatside the contract itself.”Hart v.
Vermont Inv. Ltd. P’ship667 A.2d 578, 584 (D.C. 1995) (quotibgpdek v. CF 16 Corp537
A.2d 1086, 1093 (D.C. 1988)). Whether ambiguitisesxis resolved is based on “the face of the
language itself, giving that language its plain nmieg, without reference to any rules of
construction.” Sacks v. Rothbey$69 A.2d 150, 154 (D.C. 1990) (internal quotationitted).
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ii. Sharpe Has Not Alleged that Anyone
Unaffiliated with the ABCD Made the Alleged
Disclosure or Disclosed the Recommendation to
Anyone Other Than Ms. Sawhney.

Sharpe also contends that the express terms @ylaevs and ABCD Rules would not
shield the Academy from liability if the allegedsdiosure were made (a) by someone at the
Academy unaffiliated with the ABCD or (b) to someonther than a complainant. These
contentions are purely hypothetical. No factsithez of his complaints support either assertion.

To state a claim for breach of contract, Sharpetmallege facts that make a claim
plausible not conceivablelgbal, 556 U.S. at 679. Here, Sharpe has not assdra¢@dmyone at
the Academy unaffiliated with the ABCD made thegé#d disclosure. In fact, he now disclaims
any knowledge of who made the putative disclosufen. Comp. 91 21, 140. Moreover,
nothing in the original or amended complaint eveggests that any such person exists. Sharpe
concedes that the ABCD is not a legal entity arfabissed within the Academyd. § 37, Ex. 2,
art. X, 87. He also alleges that the Academy s/ administrative, financial, and legal
support for the ABCD.Id. { 37, Ex. 2, art. X, 8 7. The only reasonablenafce to be drawn
from these allegations is that any Academy emplaya&ing a disclosure to a complainant
would be acting on behalf of the ABCD. NothingSimarpe’s allegations suggests any other
possibility.

Sharpe’s contention that any disclosure to a peosber than a complainant would also
not shield the Academy from liability is beside theint. Sharpe’s original complaint did not
allege disclosure of the recommendation to anydherahan Ms. Sawhney. It did conclusorily
allege that the Academy disclosed “the confidenBICD recommendation to one or more
other third parties outside of the Academy and $trarpe.” Orig. Comp. § 100. Sharpe did not,

however, identify any “other third parties” to whothe Academy supposedly made the
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disclosure, other than Ms. Sawhneld. 11 89-90, 98-99. The Wirepoints article, attacted
both the original and amended complaints, idetifiés. Sawhney as a complainant against
Sharpe and suggests no other sou®ead. Ex. 1; Am. Comp. Ex. 1.

A claim is plausible “when the plaintiff pleads faal content . . . that allows the court to
draw thereasonablanference that the defendant is liable for thecawgluct alleged.gbal, 556
U.S. at 678 (emphasis added). Aside from Ms. Sawhneither of Sharpe’s complaints alleges
to whom the disclosure was supposedly made — mes# that it was made to anyone not
permitted to receive a disclosure. Therefore, arfgrence of wrongdoing based on that
conclusory statement is speculation. Paragraphofi@harpe’s original complaint is a “naked
assertion” without “further factual enhancementtaherefore does not meet the plausibility
standard. Id. Moreover, as discussed beloseeinfra Section II.C, at 31-32, the amended
complaint’s disclaimer of any knowledge to whom #lleged disclosure was made renders any
claim implausible undefwomblyandIigbal. This contention does not salvage Sharpe’s cointra
claims.

C. Article IX of the Bylaws Applies Only to Academy
Disciplinary Proceedings, not to ABCD Matters.

Sharpe also alleges that the purported discloduteecABCD’s recommendation violates
Article 1X, section 6 of the Academy’s Bylaws. A@omp. § 183. That contention also fails to
state a claim for breach. As noted, the Acadenigviis a two-step disciplinary process. While
Article X, section 9 of the Bylaws and the ABCD’sllBs concern the first step in that process,
Article 1X, section 6 applies only to the secondamely, an Academy disciplinary committee’s
consideration of an ABCD recommendation. Articte $ection 6 reads in pertinent part:

Except as otherwise provided in these Bylaws, at jdiscipline
agreement of which the Academy is a party, or byve&raof the

person under investigation, all proceedingsler this Articleshall
be kept confidential and secret. If the persom@unnvestigation]
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discloses any aspect of these confidential proogsedi the
Academy . . . reserves the right to respond to slistlosure by
disclosing factual information about the proceeding

Id. Ex. 2 (emphasis added). The confidentiality ddiign in this provision appliesnly to
proceedings “under this Article” — in other word®y Academy disciplinary committee
proceedings to consider ABCD recommendations aBoatlemy members. It has no relevance
to ABCD matters, which may not even involve Academgmbers. Sharpe does not allege that
there has been any disclosure about any such Agadeoneeding. In fact, he concedes that at
the time of the alleged disclosure, there had ImeeAcademy disciplinary committee empaneled
and no “proceeding” under Article 1X of the Bylawad begun.Seeid. { 17, 120, 123, 138.
The alleged disclosure, therefore, could not havesiply violated that provision. Count | of
Sharpe’s complaint should be dismissed.

B. The Joint Discipline Agreement Does Not Apply to Sdrpe’s
Disciplinary Matter.

Sharpe’s amended complaint also contends that tdaeledny has breached its contract
with him by violating the confidentiality provisioof paragraph 6 of the Original JDA. Sharpe
makes numerous legal assertions about the Acadgmaytgipation in the Original JDA with
other actuarial organizations and contends thatisisplinary matter should be handled by the
JDC and not by an Academy disciplinary committe@ased on those legal conclusions, he
further asserts that his matter is covered by thgi@l| JDA’s confidentiality termsee id.Ex. 4,
16, and the corresponding JDC Rulekl. Ex. 5. The alleged disclosure of the ABCD’s
recommendation, he claims, violates those provisaswell. 1d.  186.

Sharpe’s claim of breach of the Original JDA fdis two independent reasots.First,

19" Sharpe is not a party to the Original JDA or Almeended JDA and has no standing to enforce
either. His contract claim makes sense only iicdetlX of the Bylaws requires that his matter
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as a matter of law, the operative JDA is the AmdndleA, not the Original JDA. By its own
terms, the Amended JDA does not apply to Sharpetspdinary matter. That defeats Sharpe’s
claim that the Academy breached the confidentigiityvisions of the Original JDA or the JDC’s
Rules. Secongdeven accepting that Sharpe’s allegation thaiinended JDA became effective
in February 2016, the Academy withdrew from that @riginal JDA on November 10, 2015,
well before the ABCD issued a recommendation inrfdia matter. Therefore, even under
Sharpe’s theory, the Academy was not a party tird giscipline agreement when the ABCD
issued a recommendation in his matter on Januar2@9%. The only joint discipline agreement
to which it has been a party since that time is Ameended JDA, which does not apply to
Sharpe’s matter.
1. The Operative JDA Is Attached as Exhibit 7 to Shrpe’s

Amended Complaint and Applies to All Recommendatios of
Discipline the ABCD Issues On or After December 1®015.

Sharpe’s claim of breach of a joint discipline agnent rests on the notion that he is
entitled to have his matter heard by a disciplinaapel of the JDC under the Original JDA that
the Academy entered with the other U.S.-based aatu@ganizations on November 17, 2012.
Seeid. Ex. 4. That premise is wrong. The five U.S.dohactuarial organizations entered into
the Amended JDA on December 10, 2082e idEx. 7. By its own terms, the Amended JDA

supersedes and replaces in all respects the ArjgbA], and the
terms and conditions of the Original [JDA] shalvlano further
force and effect for any case in which a recommgodaof
disciplinary action is issued by a Referring Bbdgn or after

December 10, 2015.

Id. Ex. 7, 1 13see also idEx. 7, 10 (“This Agreement shall be effective dases in which a

be referred to the JDC and the confidentiality ions of the operative JDA actually apply to
disclosures of ABCD recommendations. The Acadenajyaes his breach claim as such.

' The ABCD is a “Referring Body” under the Amend#olA. See idEx. 7, 1 3.A (defining a
“Referring Body” to include the ABCD).
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Referring Body recommends disciplinary action onafter December 10, 2015.”). Sharpe
concedes that the ABCD did not issue its recomm@mdaf discipline until January 29, 2016.
Am. Comp. 11 112, 163. Accordingly, the AmendedJ®the operative agreement applicable
to his matter.

Sharpe’s contention that the Original JDA goverissdisciplinary proceedings turns on
his assertion that the Amended JDA did not becofieetéere until February 2016See id. 47
(claiming that the “Agreement on Joint Disciplin@esvamended in February 2016it; 1 160
(claiming amendment of JDA took effect on Februbby 2016). Sharpe apparently reaches that
conclusion because the last party to execute thentled JDA did so on February 15, 2016.
That conclusion is erroneous as a matter of'faw.

“It is a basic principle of contract law that pagiare free to contract as they see fit,
within certain limits.” Flynn v. Interior Finishes, In¢c.425 F. Supp. 2d 38, 46 (D.D.C. 2006).
This includes “the freedom to agree on the datermthe parties would become contractually
bound, whether that date was before (or after)dage on which they actually signed the
agreement.”ld.; see also Brewer v. Nat'l Surety Carp69 F.2d 926, 928 (10th Cir. 1948) (“It
is competent for the parties to agree that a writentract shall take effect as of a date earlier
than that on which it was executed, and when #hidoine, the parties will be bound by such

agreement.”)Bridge Prods., Inc. v. Quantum Chem. Cori®90 WL 19968 (N.D. lll., Feb. 28,

12 Sharpe also makes the bizarre allegation thatAtmended JDA is not posted on the

Academy’s website and that “it appears that thed&oay never provided notice to its members
of any change in the disciplinary process.” Amno § 161. The purpose of this allegation is
not clear, and to the extent he makes it in suppbhis claim that the Amended JDA does not
apply to his case, it has no merit. Nothing in Bygaws compels the Academy to post any joint
discipline agreement on its website or to give mersimotice of amendment of the JDA. Sharpe
makes no allegation to the contrary. The Bylawguire only that the Academy Board of
Directors, by a two-thirds vote, approve the Acagsnentry into, amendment, or withdrawal
from a joint discipline agreement with the otheSUbased actuarial organizationkl. Ex. 2,
art. 1X, 82. Sharpe does not allege that the Aoadfailed to follow those procedures in
agreeing to the Amended JDA.
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1990), at 7 (“There is no question that the parhiese were free to choose an effective date
which was earlier than the execution date of theement. Such provisions are recognized and
enforced as a matter of course3)yveetman v. Strescon Indud39 A.2d 1319, 1322 (Del. 1978)
("Assigning a date to a contract which antedates élxecution, in the absence of express
language showing a contrary intention, makes thetraot effective on the date which the
contract bears.”). Here, the Amended JDA expresiltes the intention of the parties that the
agreement would become effective on December 1@5,28nd supersede and replace the
Original JDA in all respects on that date. Indetw, parties could have hardly been clearer
about the issue, stating unequivocally that thegi@al JDA ‘shall have no further force and
effectfor any case in which a recommendation of disegly action is issued by a Referring
Body on or after December 10, 2015.” Am. Comp. ExJ 13 (emphasis addedge also id.
Ex. 7, 1 10. The Amended JDA, therefore, is theegaing document®

2. The Amended JDA Does Not Apply to Disciplinary Mtters

Involving Subject Actuaries, Such as Sharpe, Who Ar
Members of Only One U.S.-Based Actuarial Organizatn.

By its terms, the Amended JDA does not apply totenatinvolving subject actuaries
who are members of only one U.S.-based actuamggazation. The agreement provides:

If a Referring Body issues a recommendation to iglise a
Subject Actuary who is a member of only one (1}thef Parties,
such Party shall proceed in accordance with its amaividually
established procedures for addressing such a reamdation,
and this Agreement shall have no application tdhquoceeding

Id. Ex. 7, 1 3.A. (emphasis added) (last sentenceacdgoaph);see also id.(noting that the

13 While the different execution dates are of no raomin the legal analysis, they reflect
nothing more than the different dates on which boards of the respective organizations
executing the agreement authorized their officersign the document. The different timing
results from the different dates on which the retipe boards had meetings. In any event, the
Academy executed the Amended JDA more than two sonefore the ABCD recommendation
in Sharpe’s matter.
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agreement applies to ABCD recommendations to diseisubject actuaries who are members
“of at least two (2) of more of the Parties”). Hia admits that he is a member only of the
Academy. Id. 11 17, 43. The Amended JDA directs that the ABSCi@commendation will be
handled under the Academy’'s own individually essdiddd procedures, precisely as the
Academy has done.

Sharpe’s amended complaint makes much of Article d&ctions 2-3 of the Bylaws,
which states that the terms of any joint disciplagreement that the Academy enters shall
govern disciplinary proceedings against Academy beam Id. 1 43-44. Yet there is nothing
inconsistent between the Bylaws and the Amended JB#\Sharpe concedes, the Bylaws direct
that if “the Academy is party to a joint disciplidgreementthe terms of such agreement shall
govern the consideration and adjudication of diSnogry recommendations concerning
Academy membefs Id. Ex. 2, art. I1X, 8 2 (emphasis added), art. IX, 8 3 (noting that the
terms of any joint discipline agreement govermn).other words, the Bylaws make the terms of
the joint discipline agreement controlling. Hettee Amended JDA directs that subject actuaries
that are members of only one U.S.-based actuaigainization will have any ABCD disciplinary
recommendations considered under the individuatgaares of the organizations of which they
are members. Therefore, an Academy discipline ctteenis the proper forum for addressing
the ABCD’s recommendation against Sharpe.

3. Because the Amended JDA Directs That Sharpe’s Mar Be
Handled by an Academy Disciplinary Committee, the

Confidentiality Provisions of the Amended JDA and he JDC's
Rules of Procedure Cannot Support His Contract Clan.

Sharpe’s claim that the alleged disclosure cornsstia breach of the confidentiality
provisions of the joint discipline agreement neeefsfails as a matter of law. Paragraph 6 of

the Amended JDA provides:
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Except as otherwise provided herein, or by waivethe Subject
Actuary, all proceedingsunder this Agreementshall be
confidential.

Id. Ex. 7, § 6 (emphasis added). Since Sharpe’s mattet within the scope of the Amended
JDA, the confidentiality provisions (and the condtamt provisions of the JDC Rules) have no
application to him and thus cannot form the basisafbreach of contract claim.

An ABCD proceeding is not a proceeding under theeAded JDA* A JDC proceeding
does not begin until a subject actuary who is a benof at leastwo U.S.-based actuarial
organizations and the subject of a ABCD recommeodatf discipline elects to have a JDC
hearing. Id. 1 Ex. 7, 1 3.B (“If a Subject Actuary who is amiger of two (2) or more Parties
elects a single hearing before a Hearing Panel ruSdetion 3.A.(i), thena disciplinary
proceeding shall commence upon such electiGmphasis added)). Sharpe has never made
such an election — he is not entitled to do so leede is a member only of the Academdy,
1917, 43 — and, therefore, the confidentiality vimions of the Amended JDA have no
application to him. To the extent that his contidaim rests on the confidentiality provisions of
a joint discipline agreement and the JDC Ruledods not state a claim for relief.

4. Sharpe’s Reliance on the Original JDA Fails Bease the
Academy Withdrew from that Agreement in November 205.

Although the express language of the Amended JDAetlefeats Sharpe’s reliance on
the Original JDA, his argument fails for an indegent reason — the Academy’s execution of the
Amended JDA on November 10, 2015, effected its dvalval from the Original JDA. The

Original JDA permitted any signatory to “withdrawoi this Agreement upon 30 days written

4 The same result would obtain even under the @aigiDA, which contains the exact same
confidentiality provision as the Amended JDASee Am. Comp. Ex. 4, 6. The ABCD
investigation and recommendation involving Shar@s wot a proceeding “under” any version
of a joint discipline agreement to which the Acagewas a party. While Sharpe lards his
amended complaint with legal conclusions and arguino® the point, he makes no factual
allegation to the contrary.
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notice to the other Partiesld. Ex. 4, 1 12. By executing a new agreement exjyretating that
the Original JDA “shall have no further force arfteet,” id. Ex. 7, 1 13, for matters arising on
or after December 10, 2015, the Academy expresseohéquivocal intention not to be bound by
the terms of that agreement as of December 10, a8Ad5ts willingness to participate in a joint
discipline agreement only on the terms set fortthexAmended JDA. Sharpe’s reliance on the
Original JDA founders for this reason as well asdaadingly defeats any breach claim resting
on the confidentiality provisions of the Origin&®A and the JDC Rules of Procedure.

C. Even Accepting the Allegations of the Amended Comaint as
True, Sharpe Fails to State a Claim for Breach of @ntract.

Even treating the allegations of Sharpe’s amendedptaint as true, he still fails to
allege a claim for breach of contract. Sharpe nallege a plausible claim, not a conceivable
one. Igbal, 556 U.S. at 679 (“only a complaint that statgdaasible claim for relief survives a
motion to dismiss”) (citingTwombly 550 U.S. at 556). Determining plausibility isntext-
specific. Igbal, 556 U.S. at 679. In this case, (1) the Bylawd aBCD Rules permit the
disclosure of the outcome of ABCD proceedings tmglainants; (2) the Amended JDA and
JDC Rules have no application to Sharpe’s disapjyirmatter; (3) the only publication of the
disciplinary recommendation Sharpe cites is theebints article attached as Exhibit 1 to his
amended complaint; (4) that publication connects tecommendation to Ms. Sawhney’s
complaint; and (5) Ms. Sawhney is the only perdwat Sharpe has ever alleged received any
putative disclosure from the Academy. Under theiseumstances, Sharpe’s assertion that he
does not know to whom the alleged disclosure wadenamly permits the Court to infer, at best,
the mere “possibility of misconduct.ld. Since establishinglausible rather tharpossible

illegality of the putative disclosure is centraliis contract claim, Sharpe’s pleading, even on its
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own terms, fails to show his entitlement to religfl. (citing Fed. R. Civ. P. 8(a)(2)j. The
contract claim should be dismissed.

Il SHARPE’S NEGLIGENCE CLAIM FAILS BECAUSE THE ONLY DU TY HE
ASSERTS ARISES OUT OF A CONTRACT.

Count Il of Sharpe’s amended complaint alleges tiatAcademy negligently disclosed
the ABCD’s recommendation. To establish negliger®learpe must plead and prove: (1) the
Academy owed him a duty; (2) the Academy breachad duty; and (3) Sharpe suffered injury
proximately caused by the breach of dutgguilar, 98 A.3d at 982. The only duty Sharpe
alleges, however, is a confidentiality obligationmsimg from the Bylaws, ABCD Rules, a joint
discipline agreement, and the JDC Rules. Am. Cdimp48. In other words, the duty Sharpe
alleges the Academy owes him arises solely froncargract with the AcademySee id.f 180
(“The Academy’s Bylaws establish a contractual tiefeship between Mr. Sharpe and the
Academy.”).

Under District law,

The omission to perform a contractual obligationeglonot
ordinarily create a cause of action in tort as leetv the
contracting parties . . . . Rather, an action feabh of contract is
the recognized and appropriate avenue of relief . Moreover,
‘[tthe mere negligent breach of a contraehsent a duty or

obligation imposed by law independent of that agsout of the
contract itself is not enough to sustain an action in tort.

Towers Tenant Ass'n v. Towers Ltd. P'shf®3 F. Supp. 566, 570 (D.D.C. 1983) (quoting
Heckrotte v. Riddle168 A.2d 879, 882 (Md. 1961))) (emphasis in oxdd); see also KBI

Transp. Servs. v. Med. Transp. Mgmt., 679 F. Supp. 2d 104, 108-09 (D.D.C. 2010) (“a

5 This same reasoning applies to all of Sharpersadges claims — Counts I, 11, Ill, V, and VI —
in his amended complaint. Thus, to the extent tiatCourt treats his disclaimer of knowledge
as true on this motion, all of those claims musalse dismissed for failure to meet theombly
andlgbal standards. The Academy incorporates this argutmergference into its discussion of
each of those counts of Sharpe’s amended complaint.
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breach of contract may only give rise to a torinslavhen there is an independent basis for the
duty allegedly breached”; dismissing a negligeda@cbecause plaintiff “does not identify any
breached duty distinct from an obligation to adherethe contract”). Here, the only duty
allegedly breached was the putative confidentiadijigation Sharpe claims that the Academy
owes him. Because that asserted obligation aossfrom the parties’ contract, not from an
independent legal duty, Sharpe’s negligence claits &nd must be dismiss&d.

V. SHARPE'S CLAIM FOR PUBLICATION OF PRIVATE FACTS FAI LS

BECAUSE SHARPE CONSENTED TO THE DISCLOSURE AND THE FACTS
DISCLOSED ARE A MATTER OF PUBLIC CONCERN.

Sharpe’s claim for publication of private factdddor the same reasons as his negligence
claim — the duty not to disclose arises from hiatract with the Academy.See supréSection
lll. Sharpe’s claim also fails on the merits. Redtion of private facts is a species of invasion
of privacy. Wolf, 553 A.2d at 1217. No claim for publication ofiyate facts exists under
District law when (1) the plaintiff has consentenl the publication or (2) when the facts
disclosed concern a matter of public interest arceon. Id. at 1220 (noting that failure to meet
any single element of publication of private fadsfeats the claim). Sharpe’s complaint
affirmatively establishes both his consent andptligic concern with the facts disclosed.

A. By Joining the Academy, Sharpe Accepted the Bylawand ABCD Rules,

Both of Which Allow Disclosure of the Outcome of AEBED Matters to
Complainants.

As Sharpe concedes, the Bylaws constitute a cdnbeteveen the Academy and him.

16 Although Sharpe’s amended complaint makes vagtezence to a “common-law duty” of
confidentiality, Am. Comp. { 148, he has not alttgay facts suggesting the existence of such a
duty. Moreover, even though his amended complsaifull of legal arguments and conclusions,
Sharpe never suggests any basis in law for theteewis of an independent duty of
confidentiality. The Academy has found no Distmetse recognizing a common-law duty of
confidentiality outside a fiduciary relationshipSharpe has never contended that he and the
Academy have a fiduciary relationship.
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Am. Comp. 1 180. The contract’s express terms peatisclosure of the outcome of ABCD
matters to complainantsSee supr&section II.A, at 16-25. When Sharpe joined thedemy,

he accepted the Bylaws, its disciplinary proceduaes the ABCD Rules should he ever be the
subject of a disciplinary complaint. By voluntgriemaining an Academy member for nearly 30
years, Sharpe necessarily consented to disclosw@edmplainant of the outcome of any ABCD
matter against himSeeRESTATEMENT(2D) OF TORTS 8 652F, cmt. b, illus. 2 (“A is a member of
a club whose rules as A knows when he joins thie prmit the posting of notices of delinquent
club accounts upon the club bulletin board. A'scamt becomes delinquent, and the club posts
a notice to that effect on the board. It is paged to do so.”). His complaint alleges that the
Academy disclosed facts about him that it was, uedatract, privileged to disclose. His claim
for publication of private facts, therefore, faols that basis aloné/olf, 553 A.2d at 1220.

B. The Facts Disclosed About Sharpe Relate to IssuesRublic Concern.

Sharpe’s claim for publication of private factsaalils because the facts allegedly
disclosed relate to a matter of public interestamcern. See id at 1220 (publication of private
facts claim lies only when “the public has no legédte concern” in the facts disclosed).

Sharpe’s amended complaint establishes that hik isa matter of public concern. As
Sharpe notes, his “actuarial practice has focusedeoving local municipalities throughout the
State of lllinois,” Am. Comp. 1 33, including “mumpalities, auditors, and users of government
financial statements regarding retiree medical ilitteds and accounting.” Id. 134. The
Wirepoints article attached to the amended compfamher notes that his work was the subject
of “three prior complaints, two by actuaries andther by Jim Palermo, then trustee of the
Village of La Grange, IL.”Id. Ex. 1. The same article states that a July 20&% York Times
piece entitledBad Math and a Coming Public Pension Cridiscussed Sharpe’s work, as did

previous Wirepoints postings and articles in twheotpublications, th€orest Park Revievand
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Rockford Register Starld. All of these discussions of Sharpe’s work ocadirbefore the
alleged disclosure his complaint challenges. Meeecthe Wirepoints posting expressly relates
Sharpe’s work to municipal tax levies, and conctudeat “[e]very fire and police plan and
sponsoring municipality should be taking a hardklab whether its actuary has the skills and
fortitude to provide a true picture of the liabjlitaxpayers ultimately face.1d. In addition, as
Sharpe’s admits, the disciplinary complaint that lawhney filed against him noted that the
matter concerned “public work.Id. § 96.

The public has substantial interest in knowing whailic officials are doing and how tax
dollars are spentSee White v. Fraternal Order of Poljc@09 F.2d 512, 517 (D.C. Cir. 1990) (in
evaluating a claim for publication of private fadfse public interest “extends to ‘anything which
might touch on an official’s fitness for office”g@oting Gertz v. Robert Welch, Inc418 U.S.
323, 344-45 (1974) (citation omitted)). While Spmris not himself a public official, he
performed actuarial services for municipalitiestla¢ behest of public officials, Am. Comp.
19 33, 35, and indeed, one of the prior complagagiainst Sharpe, as the Wirepoints article
states, was a public official, a trustee of La @erillinois!’ Facts about Sharpe’s fithess as an
actuary, therefore, “touch on” official action.

Moreover, even in cases not involving public o#iisi the “public interest exception to
the right of privacy action” is “broad.Dresbach v. Doubleday & C0518 F. Supp. 1285, 1290
(D.D.C. 1981). The exception encompasssslgectmatterthat is of legitimate public interest
at the time a fact is publishedd. Here, the financial condition of public pensidans and the

guality of actuarial services provided to governinemtities overseeing and funding those plans

7 The Village Board of Trustees is the legislatiesly of the Village of La GrangeSeeVillage
of La Grange lllinois, President & Village BoardDfustees,
http://www.villageoflagrange.com/index.aspx?NID=140
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through tax levies is of legitimate public concer8harpe’s publication of private facts claim,

therefore, fails for this reason as well. Like b@ntract and negligence claims, it should be

dismissed?

V. SHARPE’'S TORTIOUS INTERFERENCE CLAIMS FAIL BECAUSE HE HAS
NOT IDENTIFIED ANY CONTRACT OR EXPECTANCY WITH WHIC H THE

ACADEMY INTERFERED OR ANY WRONGFUL CONDUCT CAUSING THE
TERMINATION OF ANY CONTRACT OR EXPECTANCY.

Sharpe’s amended complaint alleges two new claongoftious interference — one for
interference with existing contracts and the otfwer interference with prospective business
advantage. Neither states a claim for relief &uesal reasons.

First, to state a claim for tortious interference wittntract, Sharpe must identify the
contracts with which the Academy supposedly intedeand the terms of the agreemer@av’t

Relations, Inc. v. Howe007 WL 201264, at *9 (D.D.C. Jan. 24, 2007) (KeKotelly, J.);see

18 Whether Sharpe’s has adequately pleaded any elesha claim for publication of private
facts is doubtful. His original complaint allegdsat the Academy disclosed the disciplinary
recommendation only to Ms. Sawhney. Orig. Comp989. His amended complaint
disclaims even that fact. Am. Comp. 11 21, 140-Bisclosure to a single person is not likely
“publicity.” That problem is even more acute und@rarpe’s amended complaint because he
cannot say to whom the recommendation was supposksitiosed. Id. Moreover, the fact
allegedly disclosed is not likely a “private” fambout Sharpe. Given the Academy’s right under
its Bylaws and the ABCD Rules to advise complaisasftthe outcome of the ABCD matters,
Sharpe had no reasonable expectation that the matesoould be kept from Ms. Sawhney.
Finally, the facts disclosed are not highly offeesio a reasonable person. As Sharpe concedes,
Ms. Sawhney had already revealed the fact of hemptaint against him before the challenged
disclosure. Id. 1 99-101. The existence of the complaint wagdaan an August 19, 2014
Wirepoints article that Ms. Sawhney wrotéd. § 100. Furthermore, Sharpe’s work had been
discussed widely both in local Illinois newspapansl in theNew York Timesld. Ex. 1. Given
these extensive, less-than-flattering descriptiminSharpe’s actuarial practices, revelation of a
recommendation that he be expelled from a profaasiorganization is unlikely to strike a
reasonable person as highly offensive or outrageous

The Court need not reach these issues on this motibhe factual allegations of Sharpe’s
original complaint, if taken as true, affirmativedgtablish (1) the Academy’s right to disclose
the ABCD’s recommendation to Ms. Sawhney and (gltimate public concern about the facts
disclosed. Each independently defeats the claiime facts of Sharpe’s amended complaint, if
taken as true, fail to allege any “publicity” byethcademy at all. That, too, defeats his claim.
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also Econ. Research Servs. v. Resolution Econ€, 2016 WL 5335666, at *5 (D.D.C. Sept.
22, 2016) (failure to specify contracts or expectas with which defendant interfered does not
state tortious interference claim). Similarly, $tate a claim for tortious interference with
prospective business advantage, Sharpe must gehafbusiness expectancy with which the
Academy interfered. Nyambal v. Alliedbarton Sec. Servs, LLT53 F. Supp. 3d 309, 316
(D.D.C. 2016) (“tortious interference claims areitinely dismissed where the plaintiff fails to
name specific contractual relationships that tHerdant allegedly interfered with, or to identify
any facts related to future contracts compromisethé alleged interferer”). He does neither.
Count V of the amended complaint merely allege$ 8tarpe “had a number of client
relationships for which [he] provided actuarial\sees.” Am. Comp. § 239. It further alleges
that the ABCD and the Academy “were aware” of thee&@tionships as a result of the
investigation and consideration of Ms. Sawhney'snglaint. Id. 7 240. Sharpe then
conclusorily alleges that the disclosure of the ABLrecommendation caused his clients “to
terminate their contractual and business relatipsstwith him. Id. § 241. Count VI follows
the same format, alleging that Sharpe “had a redderexpectation of entering into business
relationships involving the performance of actuaservices for certain past and prospective
clients.” Id. 1 245. It then asserts again that the investigaind consideration of Ms.
Sawhney’s complaint made the ABCD and Academy “alvaf these vague expectancias,
1 246, and that the putative disclosure of the memnendation “prevent[ed] Mr. Sharpe’s
legitimate expectancy from ripening into valid ess relationships.” Id. §247. These
barebones allegations are precisely the typeTthamblyholds to be insufficient to meet Rule
8’s requirements. They are nothing more than fantdaic recitation of the elements of a cause

of action.” Twombly 550 U.S. at 555. Accordingly, Sharpe’s tortionterference claims fail
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for want of sufficient allegations of contractuat business expectancies with which the
Academy interfered.Gov’t Relations, In¢.2007 WL 201264, at *9\yambajJ 153 F. Supp. 3d
at 316.

Second Sharpe’s claims fail because he has not alleged improper intentional
interference with any contract or expectancy. ¥hé& act of interference he alleges is the
putative disclosure of the ABCD’s recommendatidfor the reasons stated above, the alleged
disclosure is not wrongful and therefore cannotnfar predicate for a tortious interference claim.
See E. Savings Bank, FSB v. PapageoBjeF. Supp. 3d 1, 18 (D.D.C. 2014) (“a defendant’
interference ‘must be improper” (quotii@pwhead Info. Tech. Serv. LLC v. Catapult Tech,, Ltd
377 F. Supp. 2d 166, 174 (D.D.C. 2005)).

Finally, Sharpe’s amended complaint alleges only in ca@acluterms a general intent to
interfere with any contract relationship or expecta A plaintiff must allege “more than a
general intent or knowledge that the conduct witeifere” with a contract or expectancy.
Washington Metro. Area Transit Auth. v. Quik Sefemds, Inc, 2006 WL. 1147933 at *6
(D.D.C. Apr. 28, 2006). Rather, the plaintiff malege “strong intent to disrupt the business
expectancy through egregious conductd. (citing Bannum, Inc. v. Citizens for a Safe Ward
Five, Inc, 383 F. Supp. 2d 32, 45 (D.D.C. 2005)). Sharpa'Sous interference claims do not
meet this requirement. They should be dismissed.

VI. SHARPE’'S “DUE PROCESS” CLAIM SEEKS IMPROPER INTERFE RENCE
WITH THE DISCIPLINARY PROCEEDINGS OF A PRIVATE ASSO CIATION.

Count IV of Sharpe’s amended complaint alleges ttatAcademy has denied him “due
process.” It is not exactly clear what claim Skespgntends to allege. The Academy is not a
state actor; Sharpe does not allege to the contrAcgordingly, the Academy is not subject to

any constitutional requirement of due proce€onant v. Wells Fargo Bank, N,A24 F. Supp.
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3d 1, 16-17 (D.D.C. 2014) (Kollar-Kotelly, J.) (dpeocess clauses of the Constitution offer no
shield against private conduct).

To the extent that Sharpe purports to allege soomnon-law “due process” claim
under District law, Count IV fares no better. Sl®mapparently contends that he will be denied
“due process” because an Academy disciplinary catamrather than the JDC is addressing his
matter. SeeAm. Comp. 1 226-230, 234. He also seems to ndriteat the Academy’s alleged
refusal to stay the disciplinary proceedings aganms pending the outcome of this litigation is
arbitrary and capricious.d. 1 231-32, 235. He seeks only injunctive reflefNone of the
allegations state any claim for relief.

The District of Columbia has never formally recagad a claim for denial of due process
in disciplinary proceedings in private organizasorinLevant v. Whitley755 A.2d 1036 (D.C.
2000), the District of Columbia Court of Appealsased, without deciding, that a court will
intervene in disciplinary proceedings “when an orgation fails to follow its own rules.’ld. at
1044. It noted, however, that interference with thternal affairs of a private association is
ordinarily not warrantedld. at 1043;see also BlodgetB30 A.2d at 225-26 (D.C. 2007) (noting
that courts ordinarily will not interfere with thmanagement and internal affairs of a voluntary
association and again refusing to decide “wheaydr, it would be appropriate to do so”). Here,
the only violations of the Academy’s procedures thharpe alleges are: (1) the failure to refer
his case to the JDC; and (2) the failure to stay groceedings pending completion of this

litigation. As to the former, Sharpe is not eetitlto any JDC proceeding for the reasons set

19 Sharpe makes no attempt to establish that arhisodlleged injuries constitute irreparable
harm or that he lacks an adequate remedy at B@e Beck v. Test Materials Educ. Servs., Inc.
994 F. Supp. 2d 98, 101 (D.D.C. 2014) (plaintiffshshow irreparable injury and inadequate
remedy at law to obtain injunctive relief). Atdlstage, the Academy has not disciplined Sharpe.
Am. Comp. 117, 14, 120. He, therefore, has yetutéer any injury, much less the irreparable
harm necessary to warrant injunctive relief.
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forth above. See supr&ection 11.B, at 25-31.

As for the latter, Sharpe has not cited any coniedoor other legal right to a stay of
proceedings during litigation or alleged any fast@ranting interference with the Academy’s
disciplinary proceedings. In fact, the ordinaryeris that members of voluntary associations
must exhaust internal remedies before seekingialdictervention. See Blodgetto30 A.2d at
225-30 (addressing fairness of procedures onlyr aftampletion of all proceedings and
imposition of discipline)Levant 755 A.2d at 1038 (addressing challenge to associaction
only after plaintiff removed from office);ogan v. 3750 N. Lakeshore Drive, In808 N.E.2d
278, 280 (lll. App. 1974) (“It is well establisheétdat members of voluntary associations are
required to exhaust their internal remedies preinnistituting legal action to enforce certain
rights.”). Sharpe admits that he has not yet estalihis internal remedies. Am. Comp. 11 7,

14,17, 120. He, therefore, is not entitled tckgadicial relief.
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CONCLUSION

For the foregoing reasons, Sharpe’s amended camhgladuld be dismissed. Sharpe has
now filed two complaints, neither of which statelaim for relief. In fact, the affirmative
allegations of both complaints establish that tleademy cannot be liable for any wrongful

conduct. The Academy respectfully requests thatliiemissal be with prejudice.
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